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pursuant to 1987 Iowa Acts, chapter 234, section 421]
[Renamed Racing and Gaming Commission[491], 8/23/89; See 1989 lowa Acts, ch 67 §1(2), and ch 231 §30(1), 31]
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CHAPTER 1

ORGANIZATION AND OPERATION
[Prior to 11/19/86, Racing Commission[693]]
[Prior to 11/18/87, Racing and Gaming Division[195]]
[Prior to 8/9/00, see also 491—Chs 6, 20 and 21]

491—1.1(99D,99E,99F) Function. The racing and gaming commission was created by lowa Code
chapter 99D and is charged with the administration of the lowa pari-mutuel wagering Act and excursion
boat gambling Act, sports wagering, and internet fantasy sports contests. lowa Code chapters 99D,
99E and 99F mandate that the commission shall have full jurisdiction over and shall supervise all race
meetings, gambling operations, sports wagering, and internet fantasy sports contests governed by lowa

Code chapters 99D, 99E and 99F.
[ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20]

491—1.2(99D,99F) Organization, meetings, and procedure.

1.2(1) Organization.

a. The racing and gaming commission is located at 1300 Des Moines Street, Suite 100, Des
Moines, lowa 50309; telephone (515)281-7352. Office hours are 8 a.m. to 4:30 p.m., Monday through
Friday.

b.  The racing and gaming commission consists of five members. The membership shall elect
a chairperson and vice-chairperson in July of each year. No chairperson shall serve more than four
consecutive one-year full terms.

1.2(2) Meetings.

a. The commission meets periodically throughout the year and shall meet in July of each year.
Notice of a meeting is published on the commission’s website at irgc.iowa.gov/ at least five days in
advance of the meeting or will be sent to interested persons upon request. The notice shall contain the
specific date, time, and place of the meeting. Agendas are available to any interested persons not less
than five days in advance of the meeting.

b.  Persons wishing to appear before the commission should submit a written request to the
commission office not less than ten working days prior to the meeting. The administrator or commission
may place a time limit on presentations after taking into consideration the number of presentations
requested.

c.  Special or electronic meetings may be called by the chairperson only upon a finding of good
cause and shall be held in strict accordance with Iowa Code section 21.4 or 21.8.

1.2(3) Procedure. All meetings shall be open to the public unless a closed session is voted by four
members or all members present for the reasons specified in lowa Code section 21.5. The operation of
commission meetings shall be governed by the following rules of procedure:

a. A quorum shall consist of three members.

b.  When a quorum is present, a position is carried by an affirmative vote of the majority of the
entire membership of the commission.

¢. A commissioner, who is present at a meeting of the commission when action is taken, shall be
presumed to have assented to the action unless the commissioner’s dissent was requested to be entered
in the minutes. A roll-call vote on any motion may be recorded in the minutes. Reconsideration of
any action may only be initiated by a commissioner who voted with the prevailing side. The motion to
reconsider any action may be made and seconded before the conclusion of the meeting when the action
was approved, or it may be made in writing and submitted to the commission office within two business
days following the meeting. Only the mover has the option to request that the motion be held in abeyance,
when the motion to reconsider is offered during the same meeting. Any commissioner is eligible to call
up the motion to reconsider at the next meeting of the commission. The official minutes shall record the
offering of any motion to reconsider, whether placed during the meeting or by timely written submission.

d. The presiding officer may exclude any person from the meeting for behavior that disrupts or
obstructs the meeting.


https://www.legis.iowa.gov/docs/ico/chapter/99D.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99D.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99F.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99D.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99F.pdf
https://www.legis.iowa.gov/docs/aco/arc/4618C.pdf
https://www.legis.iowa.gov/docs/aco/arc/5016C.pdf
http://irgc.iowa.gov/
https://www.legis.iowa.gov/docs/ico/section/21.4.pdf
https://www.legis.iowa.gov/docs/ico/section/21.8.pdf
https://www.legis.iowa.gov/docs/ico/section/21.5.pdf
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e.  Cases not covered by this rule shall be governed by the most recent edition of Robert’s Rules

of Order Newly Revised.
[ARC 0734C, 1AB 5/15/13, effective 6/19/13; ARC 1506C, IAB 6/25/14, effective 7/30/14; ARC 2927C, IAB 2/1/17, effective 3/8/17]

491—1.3(99D,99F) Administration of the commission. The commission shall appoint an
administrator for the racing and gaming commission who is responsible for the day-to-day administration
of the commission’s activities.

491—1.4(17A,22,99D,99F) Open records. Except as provided in lowa Code sections 17A.2(11)°f,”
22.7,99D.7(8), and 99F.4(6), all public records of the commission shall be available for public inspection
during business hours. Requests to obtain records may be made by mail, telephone, or fax or in person.
Minutes of commission meetings, forms, and other records routinely requested by the public may be
obtained without charge or viewed on the commission’s website. Other records requiring more than ten
copies may be obtained upon payment of the actual cost for copying. This charge may be waived by the
administrator.

491—1.5(17A,99D,99F) Forms. All forms utilized in the conduct of business with the racing and
gaming commission shall be available from the commission upon request. These forms include but are
not limited to:

1.5(1) Racing, gambling structure, or excursion gambling boat license application. This form
shall contain at a minimum the full name of the applicant, all ownership interests, balance sheets and
profit-and-loss statements for three fiscal years immediately preceding the application, pending legal
action, location and physical plant of the facility, and description of proposed operation. The form
may include other information the commission deems necessary to make a decision on the license
application. The qualified nonprofit corporation and the boat operator, if different than the qualified
nonprofit corporation, shall pay a nonrefundable application fee in the amount of $25,000 to offset the
commission’s cost for processing the application. Additionally, the applicant shall remit an investigative
fee of $30,000 to the department of public safety to do background investigations as required by the
commission. The department of public safety shall bill the applicant/licensee for additional fees as
appropriate and refund any unused portion of the investigative fee within 90 days after the denial or
operation begins.

1.5(2) Renewal application for racing license. This form shall contain, at a minimum, the full name
of the applicant, racing dates, simulcast proposal, feasibility of racing facility, distribution to qualified
sponsoring organizations, table of organization, management agreement, articles of incorporation and
bylaws, lease agreements, financial statements, information on the gambling treatment program, and
description of racetrack operations. The form may include other information the commission deems
necessary to make a decision on the license application.

1.5@3) Renewal application for excursion gambling boat or gambling structure license. This
form shall contain, at a minimum, the full name of the applicant, annual fee, distribution to qualified
sponsoring organizations, table of organization, internal controls, operating agreement, hours of
operation, casino operations, lowa resources, contracts, guarantee bond, notarized certification of
truthfulness, and gambling treatment program. The form may include other information the commission
deems necessary to make a decision on the license application. An annual fee to operate an excursion
gambling boat shall be based on the passenger-carrying capacity including crew. For a gambling
structure, the annual license fee shall be based on the capacity of the gambling structure. The fee shall
be $5 per person capacity and accompany this application.

1.5(4) Renewal application for racetrack enclosure license. This form shall contain, at a minimum,
the full name of the applicant, annual fee, casino operations, internal controls, Iowa resources,
guarantee bond, and notarized certification of truthfulness. The form may include other information the
commission deems necessary to make a decision on the license application. A $1,000 application fee
must accompany this license application.


https://www.legis.iowa.gov/docs/aco/arc/0734C.pdf
https://www.legis.iowa.gov/docs/aco/arc/1506C.pdf
https://www.legis.iowa.gov/docs/aco/arc/2927C.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.2.pdf
https://www.legis.iowa.gov/docs/ico/section/22.7.pdf
https://www.legis.iowa.gov/docs/ico/section/99D.7.pdf
https://www.legis.iowa.gov/docs/ico/section/99F.4.pdf

IAC 2/22/23 Racing and Gaming[491] Chl1,p3

1.5(5) Occupational license application. This form shall contain, at a minimum, the applicant’s full
name, social security number, residence, date of birth, and other personal identifying information that
the commission deems necessary. A fee set by the commission shall apply to this application. (Refer to
491—Chapter 6 for additional information.)

1.5(6) Season approvals. This form shall contain, at a minimum, a listing of the department heads
and racing officials, minimum purse, purse supplements for lowa-breds, grading system (greyhound
racing only), schedule and wagering format, equipment, security plan, certification, and any other
information the commission deems necessary for approval. This request must be submitted 45 days
prior to the meet. Any changes to the items approved by the commission shall be requested in writing
by the licensee and subject to the written approval of the administrator or commission representative
before the change occurs.

1.5(7) Manufacturers and distributors license application. This form shall contain at a minimum
the full name of the applicant, all ownership interests, balance sheets and profit-and-loss statements for
three fiscal years immediately preceding the application, pending legal action, location and physical
plant of the applicant, and description of proposed operation. The form may include other information
the administrator deems necessary to make a decision on the license application. A license fee of $1,000
for a distributor’s license and a license fee of $250 for a manufacturer’s license shall accompany this
application. (Refer to 491—Chapter 11 for additional information.)

1.5(8) Advance deposit wagering license application. This form shall contain at a minimum the full
name of the applicant, all ownership interests, balance sheets and profit-and-loss statements for three
fiscal years immediately preceding the application, pending legal action, location and physical plant
of the applicant, and description of proposed operation. The form may include other information the
administrator deems necessary to make a decision on the license application. A license fee of $1,000
shall accompany this application. (Refer to 491—Chapter 8 for additional information.)

1.5(9) Asset/stock purchase form for commission approval. This form shall contain at a minimum
the full name of the applicant, all ownership interests, balance sheets and profit-and-loss statements for
three fiscal years immediately preceding the application, pending legal action, location and physical
plant of the applicant, and description of proposed operation. The form may include other information
the administrator deems necessary to make a decision.

1.5(10) Sports wagering for excursion gambling boat, gambling structure or racetrack enclosure
application. This form shall contain, at a minimum, the full name of the applicant, disclosure of
agreements involving sports wagering, a guarantee bond in an amount as determined by the commission,
and a notarized certification of truthfulness. The applicant shall pay a nonrefundable application fee in
the amount of $45,000 to the commission.

1.5(11) Renewal application for sports wagering for excursion gambling boat, gambling structure
or racetrack enclosure. This form shall contain, at a minimum, the full name of the applicant, a $10,000
annual fee, disclosure of agreements involving sports wagering, sports wagering operations, internal
controls, a guarantee bond in an amount as determined by the commission, a gambling treatment
program, and a notarized certification of truthfulness. The form may include other information the
commission deems necessary to make a decision on the license application.

1.5(12) Advance deposit sports wagering operator application. This form shall contain, at a
minimum, the full name of the applicant, all ownership interests, balance sheets and profit-and-loss
statements for three fiscal years immediately preceding the application, pending legal action, agreement
with licensed facility or description of proposed operation, a gambling treatment program, and a
notarized certification of truthfulness. The form may include other information the commission deems
necessary to make a decision on the license application.

1.5(13) Internet fantasy sports contest application. This form shall contain, at a minimum, the
full name of the applicant, board members, all ownership interests, balance sheets and profit-and-loss
statements for the fiscal year immediately preceding the application, pending legal action, proof of
satisfactory segregation of internet fantasy sports contest player contest funds as determined by the
commission, a description of the proposed operation and a notarized certification of truthfulness. The


https://www.legis.iowa.gov/docs/iac/chapter/491.6.pdf
https://www.legis.iowa.gov/docs/iac/chapter/491.11.pdf
https://www.legis.iowa.gov/docs/iac/chapter/491.8.pdf
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form may include other information the commission deems necessary to make a decision on the license
application.

1.5(14) Alternative simulcast license application. This form shall contain, at a minimum, the full
name of the applicant, all ownership interests, balance sheets and profit-and-loss statements for three
fiscal years immediately preceding the application, pending legal action, agreement with licensed facility
or description of proposed operation, and a notarized certification of truthfulness. The form may include

other information the commission deems necessary to make a decision on the license application.
[ARC 1506C, TAB 6/25/14, effective 7/30/14; ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective
5/13/20; ARC 6894C, IAB 2/22/23, effective 3/29/23]

491—1.6(99D,99F) Limitation on location and number of racetracks and excursion gambling
boats. Rescinded IAB 9/29/04, effective 11/3/04.

491—1.7(99D,99F) Criteria for granting licenses, renewing licenses, and determining race
dates. The commission sets forth the following criteria which the commission will consider when
deciding whether to issue a license to conduct racing or gaming or sports wagering in lowa. The various
criteria may not have the same importance in each instance, and other factors may present themselves in
the consideration of an application for a license. The criteria are not listed in order of priority. After the
initial consideration for issuing a license, applicable criteria need only be considered when an applicant
has demonstrated a deficiency.

1.7(1) Compliance. The commission will consider whether or not the applicant is and has been
in compliance with the terms and conditions specified in Iowa Code section 99D.9 or 99F.4. The
commission will also consider whether the proposed facility is in compliance with applicable state and
local laws regarding fire, health, construction, zoning, and other similar matters.

1.7(2) Gaming integrity. The commission will consider whether the proposed operation would
ensure that gaming and sports wagering are conducted with a high degree of integrity in lowa and that
the officers, directors, partners, or shareholders of the operation are of good repute and moral character.
The commission shall decide what weight and effect evidence about an officer, director, partner, or
shareholder should have in the determination of whether there is substantial evidence that the individual
is not of good reputation and character. For the purposes of this chapter, the term “directors” shall also
include managers of limited liability companies and the term “shareholders” shall also include members
of limited liability companies.

1.7(3) Economic impact and development. The commission will consider:

a. The amount of revenue to be provided by the proposed facility to the state and local
communities through direct taxation on the facility’s operation and indirect revenues from tourism,
ancillary businesses, creation of new industry, and taxes on employees and patrons. The commission
may engage an independent firm proficient in market feasibility studies in the industry for specific
analysis of any application to determine the potential market of any proposed facility as well as the
impact on existing licensees.

b.  The level of financial and other support the proposed operation will provide to the community
in order to improve the quality of life of the residents of the community.

c¢.  The viability and overall net benefit of the proposed operation to the state gaming industry,
taking into consideration:

(1) Investment versus projected adjusted gross revenue.

(2) Impact on existing operators’ adjusted gross revenue versus existing operators’ ratio of adjusted
gross revenue to investment.

(3) Ratio of equity to total investment and whether the proposed project is adequately and properly
financed.

(4) Percent of projected adjusted gross revenue from underserved markets.

(5) Percent of projected adjusted gross revenue from existing lowa operators.

(6) Stability and reliability of out-of-state market(s).

d.  The benefits to lowa tourism.

e.  The number and quality of employment opportunities for [owans.


https://www.legis.iowa.gov/docs/aco/arc/1506C.pdf
https://www.legis.iowa.gov/docs/aco/arc/4618C.pdf
https://www.legis.iowa.gov/docs/aco/arc/5016C.pdf
https://www.legis.iowa.gov/docs/aco/arc/6894C.pdf
https://www.legis.iowa.gov/docs/aco/bulletin/09-29-2004.pdf
https://www.legis.iowa.gov/docs/ico/section/99D.9.pdf
https://www.legis.iowa.gov/docs/ico/section/99F.4.pdf
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f The development and sale of Iowa products.

g The number and types of developments and amenities associated with the proposed operation
in addition to the gaming floor.

1.7(4) Efficient and safe operation. The commission will consider whether the proposed facility is
planned in a manner that promotes efficient and safe operation of all aspects of the facility including
providing adequate security for employees and patrons. Adequate employment to serve patrons’ needs,
facility scope and design, parking facilities, access to cashier windows, concessions, and restrooms will
be considered.

1.7(5) Community support. The commission will consider support for the proposed project within
the community in which a proposed facility is to be located.

1.7(6) Nurture of the racing industry. The commission will consider whether the proposed racetrack
operation would serve to nurture, promote, develop, and improve the racing industry in lowa and provide
high-quality racing in lowa. The commission will also consider if the proposed racetrack operation will
maximize purses and is beneficial to lowa breeders.

1.7(7) Other factors. The commission will consider such other factors as may arise in the

circumstances presented by a particular application.
[ARC 8029B, IAB 8/12/09, effective 9/16/09; ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective
5/13/20]

491—1.8(17A,99D,99F) Granting of a waiver. For purposes of this rule, a waiver means action by the
commission that suspends in whole or in part the requirements or provisions of a rule as applied to an
identified entity on the basis of the particular circumstances of that entity.

1.8(1) Scope of rule. This rule outlines generally applicable standards and a uniform process for the
granting of a waiver from rules adopted by the commission in situations where no other more specifically
applicable law provides for waivers. To the extent another more specific provision of law governs the
issuance of a waiver from a particular rule, the more specific provision shall supersede this rule with
respect to any waiver from that rule.

1.8(2) Applicability of rule. The commission may grant a waiver from a rule only if the commission
has jurisdiction over the rule and the requested waiver is consistent with applicable statutes, constitutional
provisions, or other provisions of law. The commission may not waive requirements created or duties
imposed by statute.

1.8(3) Criteria for waiver. In response to a petition completed pursuant to subrule 1.8(5), the
commission may in its sole discretion issue an order waiving in whole or in part the requirements of a
rule if the commission finds, based on clear and convincing evidence, all of the following:

a. The application of the rule would impose an undue hardship on the entity for whom the waiver
is requested;

b.  The waiver from the requirements of the rule in the specific case would not prejudice the
substantial legal rights of any entity;

c.  The provisions of the rule subject to the petition for a waiver are not specifically mandated by
statute or another provision of law; and

d.  Substantially equal protection of public health, safety, and welfare will be afforded by a means
other than that prescribed in the particular rule for which the waiver is requested.

1.8(4) Filing of petition. A petition for a waiver must be submitted in writing to the commission as
follows:

a. License application. If the petition relates to a license application, the petition shall be made in
accordance with the filing requirements for the license in question.

b.  Contested cases. 1f the petition relates to a pending contested case, the petition shall be filed in
the contested case proceeding, using the caption of the contested case.

c.  Other. If the petition does not relate to a license application or a pending contested case, the
petition may be submitted to the administrator.

1.8(5) Content of petition. A petition for waiver shall include the following information where
applicable and known to the requester:


https://www.legis.iowa.gov/docs/aco/arc/8029B.pdf
https://www.legis.iowa.gov/docs/aco/arc/4618C.pdf
https://www.legis.iowa.gov/docs/aco/arc/5016C.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.1.8.pdf
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a. The name, address, and telephone number of the person or entity for whom a waiver is being
requested, and the case number of any related contested case.

b. A description and citation of the specific rule from which a waiver is requested.

c¢.  The specific waiver requested, including the precise scope and duration.

d. The relevant facts that the petitioner believes would justify a waiver under each of the four
criteria described in subrule 1.8(3). This statement shall include a signed statement from the petitioner
attesting to the accuracy of the facts provided in the petition, and a statement of reasons that the petitioner
believes will justify a waiver.

e. A history of any prior contacts between the commission and the petitioner relating to the
regulated activity or license affected by the proposed waiver, including a description of each affected
license held by the requester, any notices of violation, contested case hearings, or investigative reports
relating to the regulated activity or license within the last five years.

f. Any information known to the requester regarding the commission’s treatment of similar cases.

g The name, address, and telephone number of any public agency or political subdivision which
also regulates the activity in question, or which might be affected by the grant of a waiver.

h.  The name, address, and telephone number of any person or entity who would be adversely
affected by the grant of a waiver.

i.  The name, address, and telephone number of any person with knowledge of the relevant facts
relating to the proposed waiver.

j. Signed releases of information authorizing persons with knowledge regarding the request to
furnish the commission with information relevant to the waiver.

1.8(6) Additional information. Prior to issuing an order granting or denying a waiver, the
commission may request additional information from the petitioner relative to the petition and
surrounding circumstances. If the petition was not filed in a contested case, the commission may, on
its own motion or at the petitioner’s request, schedule a telephonic or in-person meeting between the
petitioner and the administrator, a committee of the commission, or a quorum of the commission.

1.8(7) Notice. The commission shall acknowledge a petition upon receipt. The commission shall
ensure that notice of the pendency of the petition and a concise summary of its contents have been
provided to all persons to whom notice is required by any provision of law, within 30 days of the receipt
of the petition. In addition, the commission may give notice to other persons.

To accomplish this notice provision, the commission may require the petitioner to serve the notice
on all persons to whom notice is required by any provision of law, and provide a written statement to the
commission attesting that notice has been provided.

1.8(8) Hearing procedures. The provisions of lowa Code sections 17A.10 to 17A.18A regarding
contested case hearings shall apply to any petition for a waiver filed within a contested case and shall
otherwise apply to agency proceedings for a waiver only when the commission so provides by rule or
order or is required to do so by statute.

1.8(9) Ruling. An order granting or denying a waiver shall be in writing and shall contain a reference
to the particular person and rule or portion thereof to which the order pertains, a statement of the relevant
facts, reasons upon which the action is based, and a description of the precise scope and duration of the
waiver if one is issued.

1.8(10) Board discretion. The final decision on whether the circumstances justify the granting of
a waiver shall be made at the sole discretion of the commission, upon consideration of all relevant
factors. Each petition for a waiver shall be evaluated by the commission based on the unique, individual
circumstances set out in the petition.

1.8(11) Burden of persuasion. The burden of persuasion rests with the petitioner to demonstrate by
clear and convincing evidence that the commission should exercise its discretion to grant a waiver from
a commission rule.

1.8(12) Narrowly tailored exception. A waiver, if granted, shall provide the narrowest exception
possible to the provisions of a rule.


https://www.legis.iowa.gov/docs/iac/rule/491.1.8.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.10.pdf
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1.8(13) Administrative deadlines. When the rule from which a waiver is sought establishes
administrative deadlines, the commission shall balance the special individual circumstances of the
petitioner with the overall goal of uniform treatment of all similarly situated persons.

1.8(14) Conditions. The commission may place any condition on a waiver that the commission finds
desirable to protect the public health, safety, and welfare.

1.8(15) Time period of waiver. A waiver shall not be permanent unless the petitioner can show that
a temporary waiver would be impracticable. If a temporary waiver is granted, there is no automatic right
to renewal. At the sole discretion of the commission, a waiver may be renewed if the commission finds
that grounds for the waiver continue to exist.

1.8(16) Time for ruling. The commission shall grant or deny a petition for a waiver as soon as
practicable but, in any event, shall do so within 120 days of its receipt, unless the petitioner agrees
to a later date. However, if a petition is filed in a contested case, the commission shall grant or deny the
petition no later than the time at which the final decision in that contested case is issued.

1.8(17) When deemed denied. Failure of the commission to grant or deny a petition within the
required time period shall be deemed a denial of that petition by the commission. However, the
commission shall remain responsible for issuing an order denying a waiver.

1.8(18) Service of order. Within seven days of its issuance, any order issued under this rule shall be
transmitted to the petitioner or the person to whom the order pertains and to any other person entitled to
such notice by any provision of law.

1.8(19) Public availability. All orders granting or denying a waiver petition shall be indexed, filed,
and available for public inspection as provided in lowa Code section 17A.3. Petitions for a waiver
and orders granting or denying a waiver petition are public records under lowa Code chapter 22. Some
petitions or orders may contain information the commission is authorized or required to keep confidential.
The commission may accordingly redact confidential information from petitions or orders prior to public
inspection.

1.8(20) Submission of waiver information. All orders granting or denying a waiver petition shall be
submitted to the legislative services agency through the Internet site established pursuant to lowa Code
section 17A.9A for such submissions within 60 days of the granting or denial of the petition.

1.8(21) Summary reports. Rescinded IAB 2/22/23, effective 3/29/23.

1.8(22) Cancellation of a waiver. A waiver issued by the commission pursuant to this rule may be
withdrawn, canceled, or modified if, after appropriate notice and hearing, the commission issues an order
finding any of the following:

a.  The petitioner or the person who was the subject of the waiver order withheld or misrepresented
material facts relevant to the propriety or desirability of the waiver;

b.  The alternative means for ensuring that the public health, safety, and welfare will be adequately
protected after issuance of the waiver order have been demonstrated to be insufficient; or

c¢.  The subject of the waiver order has failed to comply with all conditions contained in the order.

1.8(23) Violations. Violation of a condition in a waiver order shall be treated as a violation of the
particular rule for which the waiver was granted. As a result, the recipient of a waiver under this rule
who violates a condition of the waiver may be subject to the same remedies or penalties as a person who
violates the rule at issue.

1.8(24) Defense. After the commission issues an order granting a waiver, the order is a defense
within its terms and the specific facts indicated therein for the person to whom the order pertains in any
proceeding in which the rule in question is sought to be invoked.

1.8(25) Judicial review. Judicial review of the commission’s decision to grant or deny a waiver

petition may be taken in accordance with lowa Code chapter 17A.
[ARC 5422C, IAB 2/10/21, effective 3/17/21; ARC 6894C, IAB 2/22/23, effective 3/29/23]

These rules are intended to implement lowa Code section 17A.9A and Iowa Code chapters 99D and
99F.
[Filed 5/18/84, Notice 4/11/84—published 6/6/84, effective 7/13/84]
[Filed emergency 10/20/86—published 11/19/86, effective 10/20/86]
[Filed 3/6/87, Notice 1/14/87—published 3/25/87, effective 4/29/87]


https://www.legis.iowa.gov/docs/ico/section/17A.3.pdf
https://www.legis.iowa.gov/docs/ico/chapter/22.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.9A.pdf
https://www.legis.iowa.gov/docs/aco/bulletin/02-22-2023.pdf
https://www.legis.iowa.gov/docs/ico/chapter/17A.pdf
https://www.legis.iowa.gov/docs/aco/arc/5422C.pdf
https://www.legis.iowa.gov/docs/aco/arc/6894C.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.9A.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99D.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99F.pdf
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[Filed 6/11/87, Notice 4/8/87—published 7/1/87, effective 8/6/87]
[Filed 10/23/87, Notice 9/9/87—published 11/18/87, effective 12/23/87]
[Filed 2/16/90, Notice 12/27/89—published 3/7/90, effective 4/11/90]
[Filed 2/15/91, Notice 1/9/91—published 3/6/91, effective 4/10/91]
[Filed 12/6/91, Notice 10/16/91—published 12/25/91, effective 1/29/92]
[Filed emergency 3/22/93—published 4/14/93, effective 3/22/93]
[Filed 5/21/93, Notice 4/14/93—published 6/9/93, effective 7/14/93]
[Filed 4/10/97, Notice 2/12/97—published 5/7/97, effective 6/11/97]
[Filed 8/22/97, Notice 7/16/97—published 9/10/97, effective 10/15/97]
[Filed 3/6/98, Notice 12/17/97—published 3/25/98, effective 4/29/98]
[Filed 7/24/98, Notice 6/17/98—published 8/12/98, effective 9/ 16/98]1
[Filed 10/26/98, Notice 9/9/98—published 11/18/98, effective 12/23/98]
[Filed 1/20/00, Notice 12/15/99—published 2/9/00, effective 3/15/00]"
[Filed 7/20/00, Notice 6/14/00—published 8/9/00, effective 9/13/00]
[Filed 10/13/00, Notice 9/6/00—published 11/1/00, effective 12/6/00]
[Filed 8/22/01, Notice 7/11/01—published 9/19/01, effective 10/24/01]
[Filed 7/18/02, Notice 6/12/02—published 8/7/02, effective 9/11/02]
[Filed 9/7/04, Notice 7/7/04—published 9/29/04, effective 11/3/04]°
[Filed 10/17/05, Notice 8/3/05—published 11/9/05, effective 12/14/05]
[Filed 4/20/07, Notice 2/14/07—published 5/9/07, effective 6/13/07]
[Filed 1/11/08, Notice 11/7/07—published 1/30/08, effective 3/5/08]
[Filed ARC 8029B (Notice ARC 7758B, IAB 5/6/09), IAB 8/12/09, effective 9/16/09]
[Filed ARC 0734C (Notice ARC 0604C, IAB 2/20/13), IAB 5/15/13, effective 6/19/13]
[Filed ARC 1506C (Notice ARC 1393C, IAB 4/2/14), IAB 6/25/14, effective 7/30/14]
[Filed ARC 2927C (Notice ARC 2801C, IAB 11/9/16), IAB 2/1/17, eftective 3/8/17]
[Filed Emergency ARC 4618C, IAB 8/28/19, effective 7/31/19]
[Filed ARC 5016C (Amended Notice ARC 4807C, IAB 12/18/19; Notice ARC 4617C, 1AB 8/28/19),
IAB 4/8/20, effective 5/13/20]
[Filed ARC 5422C (Notice ARC 5269C, IAB 11/18/20), IAB 2/10/21, effective 3/17/21]
[Filed ARC 6894C (Notice ARC 6542C, IAB 9/21/22), IAB 2/22/23, effective 3/29/23]

Two or more ARCs

Effective date of Item 1, subrule 1.6(4), delayed by the Administrative Rules Review Committee at its meeting held September 8,
1998, until the adjournment of the 1999 Session of the General Assembly.

Effective date of 1.8 delayed 70 days by the Administrative Rules Review Committee at its meeting held March 10, 2000.


https://www.legis.iowa.gov/docs/aco/arc/8029B.pdf
https://www.legis.iowa.gov/docs/aco/arc/7758B.pdf
https://www.legis.iowa.gov/docs/aco/arc/0734C.pdf
https://www.legis.iowa.gov/docs/aco/arc/0604C.pdf
https://www.legis.iowa.gov/docs/aco/arc/1506C.pdf
https://www.legis.iowa.gov/docs/aco/arc/1393C.pdf
https://www.legis.iowa.gov/docs/aco/arc/2927C.pdf
https://www.legis.iowa.gov/docs/aco/arc/2801C.pdf
https://www.legis.iowa.gov/docs/aco/arc/4618C.pdf
https://www.legis.iowa.gov/docs/aco/arc/5016C.pdf
https://www.legis.iowa.gov/docs/aco/arc/4807C.pdf
https://www.legis.iowa.gov/docs/aco/arc/4617C.pdf
https://www.legis.iowa.gov/docs/aco/arc/5422C.pdf
https://www.legis.iowa.gov/docs/aco/arc/5269C.pdf
https://www.legis.iowa.gov/docs/aco/arc/6894C.pdf
https://www.legis.iowa.gov/docs/aco/arc/6542C.pdf
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CHAPTER 2

RULE MAKING AND DECLARATORY ORDERS
[Prior to 11/19/86, Racing Commission[693]]
[Prior to 11/18/87, Racing and Gaming Division[195]]

491—2.1(17A) Applicability. Except to the extent otherwise expressly provided by statute, all rules
adopted by the agency are subject to the provisions of lowa Code chapter 17A, the lowa administrative
procedure Act, and the provisions of this chapter.

491—2.2(17A) Advice on possible rules before notice of proposed rule adoption. In addition to
seeking information by other methods, the racing and gaming commission (commission) may, before
publication of a Notice of Intended Action under Iowa Code section 17A.4(1) “a, ” solicit comments
from the public on a subject matter of possible rule making by the commission by causing notice to be
published in the [owa Administrative Bulletin of the subject matter and indicating where, when, and how
persons may comment.

491—2.3(17A) Public rule-making docket.

2.3(1) Docket maintained. The commission shall maintain a current public rule-making docket.

2.3(2) Anticipated rule making. The rule-making docket shall list each anticipated rule-making
proceeding. A rule-making proceeding is deemed “anticipated” from the time a draft of proposed
rules is distributed for internal discussion within the commission. For each anticipated rule-making
proceeding, the docket shall contain a listing of the precise subject matter which may be submitted for
consideration by the commission for subsequent proposal under the provisions of lowa Code section
17A.4(1) “a,” the name and address of commission personnel with whom persons may communicate
with respect to the matter, and an indication of the present status within the commission of that possible
rule. The commission may also include in the docket other subjects upon which public comment is
desired.

2.3(3) Pending rule-making proceedings. The rule-making docket shall list each pending
rule-making proceeding. A rule-making proceeding is pending from the time it is commenced, by
publication in the lowa Administrative Bulletin of a Notice of Intended Action pursuant to lowa Code
section 17A.4(1) “a, ” to the time it is terminated, by publication of a Notice of Termination in the lowa
Administrative Bulletin or the rule becoming effective. For each rule-making proceeding, the docket
shall indicate:

a. The subject matter of the proposed rule;

b. A citation to all published notices relating to the proceeding;

c¢.  Where written submissions on the proposed rule may be inspected,;

d.  The time during which written submissions may be made;

e. The names of persons who have made written requests for an opportunity to make oral
presentations on the proposed rule, where those requests may be inspected, and where and when oral
presentations may be made;

£ Whether a written request for the issuance of a regulatory analysis, or a concise statement of
reasons, has been filed, and whether such written request, analysis, or statement may be inspected;

g The current status of the proposed rule and any commission determinations with respect thereto;

h.  Any known timetable for commission decisions or other action in the proceedings;

i.  The date of the rule’s adoption;

j. The date of the rule’s filing, indexing, and publication;

k. The date on which the rule will become effective; and

[, Where the rule-making record may be inspected.

491—2.4(17A) Notice of proposed rule making.

2.4(1) Contents. At least 35 days before the adoption of a rule the commission shall cause Notice
of Intended Action to be published in the lowa Administrative Bulletin. The Notice of Intended Action
shall include:


https://www.legis.iowa.gov/docs/ico/chapter/17A.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.4.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.4.pdf
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A brief explanation of the purpose of the proposed rule;

The specific legal authority for the proposed rule;

Except to the extent impracticable, the text of the proposed rule;

Where, when, and how persons may present their views on the proposed rule; and

e.  Where, when, and how persons may demand an oral proceeding on the proposed rule if the
notice does not already provide for one.

Where inclusion of the complete text of a proposed rule in the Notice of Intended Action is
impracticable, the commission shall include in the notice a statement fully describing the specific
subject matter of the omitted portion of the text of the proposed rule, the specific issues to be addressed
by that omitted text of the proposed rule, and the range of possible choices being considered by the
commission for the resolution of each of those issues.

2.4(2) Incorporation by reference. A proposed rule may incorporate other materials by reference
only if it complies with all of the requirements applicable to the incorporation by reference of other
materials in an adopted rule that are contained in subrule 2.12(2) of this chapter.

2.4(3) Copies of notices. Persons desiring to receive copies of future Notices of Intended Action
by subscription must file with the commission a written request indicating the name and address to
which such notices should be sent. The commission will attach the proposed rules to the agenda for
the commission meeting in which the rules will be addressed. If the individual desiring a copy of the
rules did not receive the rules with the copy of the agenda either through the mail or on the commission
web page within seven days after submission of a Notice of Intended Action to the administrative
rules coordinator for publication in the Iowa Administrative Bulletin, the commission shall mail or
electronically transmit a copy of that notice to subscribers who have filed a written request for either
mailing or electronic transmittal with the commission for Notices of Intended Action. The written
request shall be accompanied by payment of the subscription price which may cover the full cost of
the subscription service, including its administrative overhead and the cost of copying and mailing the
Notices of Intended Action for a period of one year.

SIS

491—2.5(17A) Public participation.

2.5(1) Written comments. For at least 20 days after publication of the Notice of Intended Action,
persons may submit argument, data, and views, in writing, on the proposed rule. Such written
submissions should identify the proposed rule to which they relate and should be submitted to the
Racing and Gaming Commission, 1300 Des Moines Street, Suite 100, Des Moines, lowa 50309.

2.5(2) Oral proceedings. The commission may, at any time, schedule an oral proceeding on a
proposed rule. The commission shall schedule an oral proceeding on a proposed rule if, within 20
days after the published Notice of Intended Action, a written request for an opportunity to make
oral presentations is submitted to the commission by the administrative rules review committee, a
governmental subdivision, an agency, an association having not less than 25 members, or at least 25
persons. That request must also contain the following additional information:

1. A request by one or more individual persons must be signed by each of them and include the
address and telephone number of each of them.

2. Arequest by an association must be signed by an officer or designee of the association and must
contain a statement that the association has at least 25 members and the address and telephone number
of the person signing that request.

3. A request by an agency or governmental subdivision must be signed by an official having
authority to act on behalf of the entity and must contain the address and telephone number of the person
signing that request.

2.5(3) Conduct of oral proceedings.

a. Applicability. This subrule applies only to those oral rule-making proceedings in which an
opportunity to make oral presentations is authorized or required by Iowa Code section 17A.4(1) “b.”

b.  Scheduling and notice. An oral proceeding on a proposed rule may be held in one or more
locations and shall not be held earlier than 20 days after notice of its location and time is published in


https://www.legis.iowa.gov/docs/iac/rule/491.2.12.pdf
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the lowa Administrative Bulletin. That notice shall also identify the proposed rule by ARC number and
citation to the lowa Administrative Bulletin.

¢.  Presiding officer. The commission, a member of the commission, or another person designated
by the commission who will be familiar with the substance of the proposed rule, shall preside at the oral
proceeding on a proposed rule. If the commission does not preside, the presiding officer shall prepare a
memorandum for consideration by the commission summarizing the contents of the presentations made
at the oral proceeding unless the commission determines that such a memorandum is unnecessary because
the commission will personally listen to or read the entire transcript of the oral proceeding.

d.  Conduct of proceeding. At an oral proceeding on a proposed rule, persons may make oral
statements and make documentary and physical submissions, which may include data, views, comments
or arguments concerning the proposed rule. Persons wishing to make oral presentations at such a
proceeding are encouraged to notify the commission at least one business day prior to the proceeding
and indicate the general subject of their presentations. At the proceeding, those who participate shall
indicate their names and addresses, identify any persons or organizations they may represent, and
provide any other information relating to their participation deemed appropriate by the presiding officer.
Oral proceedings shall be open to the public and shall be recorded by stenographic or electronic means.

(1) At the beginning of the oral proceeding, the presiding officer shall give a brief synopsis of
the proposed rule, a statement of the statutory authority for the proposed rule, and the reasons for the
commission decision to propose the rule. The presiding officer may place time limitations on individual
oral presentations when necessary to ensure the orderly and expeditious conduct of the oral proceeding.
To encourage joint oral presentations and to avoid repetition, additional time may be provided for persons
whose presentations represent the views of other individuals as well as their own views.

(2) Persons making oral presentations are encouraged to avoid restating matters which have already
been submitted in writing.

(3) To facilitate the exchange of information, the presiding officer may, where time permits, open
the floor to questions or general discussion.

(4) The presiding officer shall have the authority to take any reasonable action necessary for the
orderly conduct of the meeting.

(5) Physical and documentary submissions presented by participants in the oral proceeding shall
be submitted to the presiding officer. Such submissions become the property of the commission.

(6) The oral proceeding may be continued by the presiding officer to a later time without notice
other than by announcement at the hearing.

(7) Participants in an oral proceeding shall not be required to take an oath or to submit to
cross-examination. However, the presiding officer in an oral proceeding may question participants and
permit the questioning of participants by other participants about any matter relating to that rule-making
proceeding, including any prior written submissions made by those participants in that proceeding; but
no participant shall be required to answer any questions.

(8) The presiding officer in an oral proceeding may permit rebuttal statements and request the filing
of written statements subsequent to the adjournment of the oral presentations.

2.5(4) Additional information. In addition to receiving written comments and oral presentations on a
proposed rule according to the provisions of this rule, the commission may obtain information concerning
a proposed rule through any other lawful means deemed appropriate under the circumstances.

2.5(5) Accessibility. The commission shall schedule oral proceedings in rooms accessible to and
functional for persons with physical disabilities. Persons who have special requirements should contact

the commission at (515)281-7352 in advance to arrange access or other needed services.
[ARC 0734C, 1AB 5/15/13, effective 6/19/13]

491—2.6(17A) Regulatory analysis.

2.6(1) Qualified requesters for regulatory analysis—business impact. The commission shall issue a
regulatory analysis of a proposed rule that conforms to the requirements of lowa Code section 17A.4A(1)
after a proper request from:

a. The administrative rules review committee,


https://www.legis.iowa.gov/docs/aco/arc/0734C.pdf
https://www.legis.iowa.gov/docs/ico/section/17A.4A.pdf
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b.  The administrative rules coordinator.

2.6(2) Time period for analysis. Upon receipt of a timely request for a regulatory analysis, the
commission shall adhere to the time lines described in Iowa Code section 17A.4A(4).

2.6(3) Contents of request. A request for a regulatory analysis is made when it is mailed or delivered
to the commission. The request shall be in writing and satisfy the requirements of lowa Code section
17A4A(1).

2.6(4) Contents of concise summary. The contents of the concise summary shall conform to the
requirements of lowa Code sections 17A.4A(2), (3) and (5).

2.6(5) Publication of a concise summary. The commission shall make available, to the maximum
extent feasible, copies of the published summary in conformance with lowa Code section 17A.4A(5).

2.6(6) Regulatory analysis contents—rules review committee or rules coordinator. When a
regulatory analysis is issued in response to a written request from the administrative rules review
committee, or the administrative rules coordinator, the regulatory analysis shall conform to the
requirements of Iowa Code sections 17A.4A(1), (2)“a” and “b,” and (3) unless a written request
expressly waives one or more of the items listed in the section.

491—2.7(17A,25B) Fiscal impact statement.

2.7(1) A proposed rule that mandates additional combined expenditures exceeding $100,000 by
all affected political subdivisions or agencies and entities which contract with political subdivisions to
provide services must be accompanied by a fiscal impact statement outlining the costs associated with
the rule. A fiscal impact statement must satisfy the requirements of lowa Code section 25B.6.

2.7(2) If the commission determines at the time it adopts a rule that the fiscal impact statement upon
which the rule is based contains errors, the commission shall, at the same time, issue a corrected fiscal
impact statement and publish the correct fiscal impact statement in the lowa Administrative Bulletin.

491—2.8(17A) Time and manner of rule adoption.

2.8(1) Time of adoption. The commission shall not adopt a rule until the period for making written
submissions and oral presentations has expired. Within 180 days after the later of the publication of the
Notice of Intended Action, or the end of oral proceedings thereon, the commission shall adopt a rule
pursuant to the rule-making proceeding or terminate the proceeding by publication of a notice to that
effect in the lowa Administrative Bulletin.

2.8(2) Consideration of public comment. Before the adoption of a rule, the commission shall
consider fully all of the written submissions and oral submissions received in that rule-making
proceeding or any memorandum summarizing such oral submissions, and any regulatory analysis or
fiscal impact statement issued in that rule-making proceeding.

2.8(3) Reliance on commission expertise. Except as otherwise provided by law, the commission may
use its own experience, technical competence, specialized knowledge, and judgment in the adoption of
a rule.

491—2.9(17A) Variance between adopted rule and published notice of proposed rule adoption.

2.9(1) The commission shall not adopt a rule that differs from the rule proposed in the Notice of
Intended Action on which the rule is based unless:

a. The differences are within the scope of the subject matter announced in the Notice of Intended
Action and are in character with the issues raised in that notice; and

b.  The differences are a logical outgrowth of the contents of that Notice of Intended Action and
the comments submitted in response thereto; and

c¢.  The Notice of Intended Action provided fair warning that the outcome of that rule-making
proceeding could be the rule in question.

2.9(2) In determining whether the Notice of Intended Action provided fair warning that the outcome
of that rule-making proceeding could be the rule in question, the commission shall consider the following
factors:
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a. The extent to which the person who will be affected by the rule should have understood that
the rule-making proceeding on which it is based could affect their interests;

b.  The extent to which the subject matter of the rule or the issues determined by the rule are
different from the subject matter or issues contained in the Notice of Intended Action; and

c¢.  The extent to which the effects of the rule differ from the effects of the proposed rule contained
in the Notice of Intended Action.

2.9(3) The commission shall commence a rule-making proceeding within 60 days of its receipt of a
petition for rule making seeking the amendment or repeal of a rule that differs from the proposed rule
contained in the Notice of Intended Action upon which the rule is based, unless the commission finds
that the differences between the adopted rule and the proposed rule are so insubstantial as to make such
a rule-making proceeding wholly unnecessary. A copy of any such finding and the petition to which
it responds shall be sent to petitioner, the administrative rules coordinator, and the administrative rules
review committee, within three days of its issuance.

2.9(4) Concurrent rule-making proceedings. Nothing in this rule disturbs the discretion of the
commission to initiate, concurrently, several different rule-making proceedings on the same subject
with several different published Notices of Intended Action.

491—2.10(17A) Exemption from public rule-making procedures.

2.10(1) Omission of notice and comment. To the extent the commission for good cause finds that
public notice and participation are unnecessary, impracticable, or contrary to the public interest in the
process of adopting a particular rule, the commission may adopt that rule without publishing advance
Notice of Intended Action in the lowa Administrative Bulletin and without providing for written or oral
public submissions prior to its adoption. The commission shall incorporate the required finding and a
brief statement of its supporting reasons in each rule adopted in reliance upon this subrule.

2.10(2) Public proceedings on rules adopted without them. The commission may, at any time,
commence a standard rule-making proceeding for the adoption of a rule that is identical or similar to a
rule it adopts in reliance upon subrule 2.10(1). Upon written petition by a governmental subdivision, the
administrative rules review committee, an agency, the administrative rules coordinator, an association
having not less than 25 members, or at least 25 persons, the commission shall commence a standard
rule-making proceeding for any rule specified in the petition that was adopted in reliance upon subrule
2.10(1). Such a petition must be filed within one year of the publication of the specified rule in the
Iowa Administrative Bulletin as an adopted rule. The rule-making proceeding on that rule must be
commenced within 60 days of the receipt of such a petition. After a standard rule-making proceeding
commenced pursuant to this subrule, the commission may either readopt the rule it adopted without
benefit of all usual procedures on the basis of subrule 2.10(1), or may take any other lawful action,
including the amendment or repeal of the rule in question, with whatever further proceedings are
appropriate.

491—2.11(17A) Concise statement of reasons.

2.11(1) General. When requested by a person, either prior to the adoption of a rule or within 30
days after its publication in the lowa Administrative Bulletin as an adopted rule, the commission shall
issue a concise statement of reasons for the rule. Requests for such a statement must be in writing and
be delivered to the Racing and Gaming Commission, 1300 Des Moines Street, Suite 100, Des Moines,
Iowa 50309. The request should indicate whether the statement is sought for all or only a specified part
of the rule. Requests will be considered made on the date received.

2.11(2) Contents. The concise statement of reasons shall contain:

a. The reasons for adopting the rule;

b.  Anindication of any change between the text of the proposed rule contained in the published
Notice of Intended Action and the text of the rule as finally adopted, with the reasons for any such change;

c¢.  The principal reasons urged in the rule-making proceeding for and against the rule, and the
commission’s reasons for overruling the arguments made against the rule.
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2.11(3) Time of issuance. After a proper request, the commission shall issue a concise statement of

reasons by the later of the time the rule is adopted or 35 days after receipt of the request.
[ARC 0734C, 1AB 5/15/13, effective 6/19/13]

491—2.12(17A) Contents, style, and form of rule.

2.12(1) Contents. Each rule adopted by the commission shall contain the text of the rule and, in
addition:

a. The date the commission adopted the rule;

b. A brief explanation of the principal reasons for the rule-making action if such reasons are
required by lowa Code section 17A.4(1) “h” or the commission in its discretion decides to include such
reasons;

c. A reference to all rules repealed, amended, or suspended by the rule;

d. A reference to the specific statutory or other authority authorizing adoption of the rule;

e. Any findings required by any provision of law as a prerequisite to adoption or effectiveness of
the rule;

/- Abriefexplanation of the principal reasons for the failure to provide for waivers to the rule if no
waiver provision is included and a brief explanation of any waiver or special exceptions provided in the
rule if such reasons are required by lowa Code section 17A.4(1) “b” or the commission in its discretion
decides to include such reasons; and

g The effective date of the rule.

2.12(2) Incorporation by reference. The commission may incorporate by reference in a proposed or
adopted rule, and without causing publication of the incorporated matter in full, all or any part of a code,
standard, rule, or other matter if the commission finds that the incorporation of its text in the commission
proposed or adopted rule would be unduly cumbersome, expensive, or otherwise inexpedient. The
reference in the commission proposed or adopted rule shall fully indicate the precise subject and the
general contents of the incorporated matter and shall state that the proposed or adopted rule does not
include any later amendments or editions of the incorporated matter. The commission may incorporate
such matter by reference in a proposed or adopted rule only if the commission makes copies of it readily
available to the public. The rule shall state how and where copies of the incorporated matter may be
obtained at cost from the commission, and how and where copies may be obtained from the agency of
the United States, this state, another state, or the organization, association, or persons, originally issuing
that matter. The commission shall retain permanently a copy of any materials incorporated by reference
in a rule of the commission.

If the commission adopts standards by reference to another publication, it shall provide a copy of the
publication containing the standards to the administrative rules coordinator for deposit in the state law
library and may make the standards available electronically.

2.12(3) References to materials not published in full. When the administrative code editor decides
to omit the full text of a proposed or adopted rule because publication of the full text would be unduly
cumbersome, expensive, or otherwise inexpedient, the commission shall prepare and submit to the
administrative code editor for inclusion in the lowa Administrative Bulletin and lowa Administrative
Code a summary statement describing the specific subject matter of the omitted material. This summary
statement shall include the title and a brief description sufficient to inform the public of the specific
nature and subject matter of the proposed or adopted rules, and of significant issues involved in these
rules. The summary statement shall also describe how a copy of the full text of the proposed or adopted
rule, including any unpublished matter and any matter incorporated by reference, may be obtained from
the commission. The commission will provide a copy of that full text at the actual cost upon request
and shall make copies of the full text available for review at the state law library and may make the
standards available electronically.

At the request of the administrative code editor, the commission shall provide a proposed statement
explaining why publication of the full text would be unduly cumbersome, expensive, or otherwise
inexpedient.
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2.12(4) Style and form. In preparing its rules, the commission shall follow the uniform numbering
system, form, and style prescribed by the administrative rules coordinator.

491—2.13(17A) Agency rule-making record.

2.13(1) Requirement. The commission shall maintain an official rule-making record for each rule it
proposes by publication in the lowa Administrative Bulletin of a Notice of Intended Action, or adopts.
The rule-making record and materials incorporated by reference must be available for public inspection.

2.13(2) Contents. The commission rule-making record shall contain:

a. Copies of all publications in the lowa Administrative Bulletin with respect to the rule or the
proceeding upon which the rule is based and any file-stamped copies of commission submissions to the
administrative rules coordinator concerning that rule or the proceeding upon which it is based;

b.  Copies of any portions of the commission’s public rule-making docket containing entries
relating to the rule or the proceeding upon which the rule is based;

c.  All written petitions, requests, and submissions received by the commission, and all other
written materials of a factual nature as distinguished from opinion that are relevant to the merits of
the rule and that were created or compiled by the commission and considered by the administrator, in
connection with the formulation, proposal, or adoption of the rule or the proceeding upon which the
rule is based, except to the extent that the commission is authorized by law to keep them confidential;
provided, however, that when any such materials are deleted because they are authorized by law to be
kept confidential, the commission shall identify in the record the particular materials deleted and state
the reasons for that deletion;

d.  Any official transcript of oral presentations made in the proceeding upon which the rule is based
or, if not transcribed, the stenographic record or electronic recording of those presentations, and any
memorandum prepared by a presiding officer summarizing the contents of those presentations;

e. A copy of any regulatory analysis or fiscal impact statement prepared for the proceeding upon
which the rule is based;

£ A copy of the rule and any concise statement of reasons prepared for that rule;

g All petitions for amendment or repeal or suspension of the rule;

h. A copy of any objection to the issuance of that rule without public notice and participation that
was filed pursuant to Iowa Code section 17A.4(2) by the administrative rules review committee, the
governor, or the attorney general;

i. A copy of any objection to the rule filed by the administrative rules review committee, the
governor, or the attorney general pursuant to lowa Code section 17A.4(4), and any commission response
to that objection;

j. A copy of any significant written criticism of the rule, including a summary of any petitions for
waiver of the rule; and

k. A copy of any executive order concerning the rule.

2.13(3) Effect of record. Except as otherwise required by a provision of law, the commission
rule-making record required by this rule need not constitute the exclusive basis for commission action
on that rule.

2.13(4) Maintenance of record. The commission shall maintain the rule-making record for a period
of not less than five years from the later of the date the rule to which it pertains became effective, the
date of the Notice of Intended Action, or the date of any written criticism as described in 2.13(2)“g,”
“h,” “i,” or “j.”
491—2.14(17A) Filing of rules. The commission shall file each rule it adopts in the office of the
administrative rules coordinator. The filing must be executed as soon after adoption of the rule as is
practicable. At the time of filing, each rule must have attached to it any fiscal impact statement and any
concise statement of reasons that was issued with respect to that rule, if applicable. If a fiscal impact
statement or statement of reasons for that rule was not issued until a time subsequent to the filing of
that rule, the note or statement must be attached to the filed rule within five working days after the note
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or statement is issued. In filing a rule, the commission shall use the standard form prescribed by the
administrative rules coordinator.

491—2.15(17A) Effectiveness of rules prior to publication.

2.15(1) Grounds. The commission may make a rule effective after its filing at any stated time prior
to 35 days after its indexing and publication in the lowa Administrative Bulletin if it finds that a statute
so provides, the rule confers a benefit or removes a restriction on some segment of the public, or that
the effective date of the rule is necessary to avoid imminent peril to the public health, safety, or welfare.
The commission shall incorporate the required finding and a brief statement of its supporting reasons in
each rule adopted in reliance upon this subrule.

2.15(2) Special notice. When the commission makes a rule effective prior to its indexing and
publication in reliance upon the provisions of lowa Code section 17A.5(2)“bh”(3), the commission
shall employ all reasonable efforts to make its contents known to the persons who may be affected by
that rule prior to the rule’s indexing and publication. The term “all reasonable efforts” requires the
commission to employ the most effective and prompt means of notice rationally calculated to inform
potentially affected parties of the effectiveness of the rule that is justified and practical under the
circumstances considering the various alternatives available for this purpose, the comparative costs to
the commission of utilizing each of those alternatives, and the harm suffered by affected persons from
any lack of notice concerning the contents of the rule prior to its indexing and publication. The means
that may be used for providing notice of such rules prior to their indexing and publication include, but
are not limited to, any one or more of the following means: radio, newspaper, television, signs, mail,
telephone, personal notice or electronic means.

A rule made effective prior to its indexing and publication in reliance upon the provisions of lowa
Code section 17A.5(2) “b’(3) shall include in that rule a statement describing the reasonable efforts that
will be used to comply with the requirements of subrule 2.15(2).

491—2.16(17A) General statements of policy.

2.16(1) Compilation, indexing, public inspection. The commission shall maintain an official,
current, and dated compilation that is indexed by subject, containing all of its general statements of
policy within the scope of lowa Code section 17A.2(10)“a,” “c,” “f,” “g,” “h,” “k.” Each addition to,
change in, or deletion from the official compilation must also be dated, indexed, and a record thereof
kept. Except for those portions containing rules governed by lowa Code section 17A.2(7)“f,” or
otherwise authorized by law to be kept confidential, the compilation must be made available for public
inspection and copying.

2.16(2) Enforcement of requirements. A general statement of policy subject to the requirements of
this subsection shall not be relied on by the commission to the detriment of any person who does not
have actual, timely knowledge of the contents of the statement until the requirements of subrule 2.16(1)
are satisfied. This provision is inapplicable to the extent necessary to avoid imminent peril to the public
health, safety, or welfare.

491—2.17(17A) Review by commission of rules.

2.17(1) Any interested person, association, agency, or political subdivision may submit a written
request to the administrative rules coordinator requesting the commission to conduct a formal review of
a specified rule. Upon approval of that request by the administrative rules coordinator, the commission
shall conduct a formal review of a specified rule to determine whether a new rule should be adopted
instead or the rule should be amended or repealed. The commission may refuse to conduct a review if
it has conducted such a review of the specified rule within five years prior to the filing of the written
request.

2.17(2) In conducting the formal review, the commission shall prepare within a reasonable time a
written report summarizing its findings, its supporting reasons, and any proposed course of action. The
report must include a concise statement of the commission’s findings regarding the rule’s effectiveness
in achieving its objectives, including a summary of any available supporting data. The report shall
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also concisely describe significant written criticisms of the rule received during the previous five years,
including a summary of any petitions for waiver of the rule received by the commission or granted by
the commission. The report shall describe alternative solutions to resolve the criticisms of the rule, the
reasons any were rejected, and any changes made in the rule in response to the criticisms as well as
the reasons for the changes. A copy of the commission’s report shall be sent to the administrative rules
review committee and the administrative rules coordinator. The report must also be available for public
inspection.

491—2.18(17A) Petition for rule making. Any interested person or agency may file a petition for rule
making with the commission. The petition for rule making shall be filed in the Racing and Gaming
Commission Office, 1300 Des Moines Street, Suite 100, Des Moines, lowa 50309. The petition shall
either be mailed certified, return receipt requested, or may be delivered in person. An additional copy
may be provided if the petitioner wishes to retain a file-stamped copy of the petition. The petition may
be either typewritten or legibly printed in ink and must substantially conform to the following form:

RACING AND GAMING COMMISSION
1300 Des Moines Street, Suite 100
Des Moines, Iowa 50309

Petition by (Name of Petitioner)

for the (adoption, amendment, PETITION FOR
or repeal) of rules relating to RULE MAKING
(state subject matter).

The petition must provide the following information:

1. A statement of the specific rule-making action sought by the petitioner including the text or a
summary of the contents of the proposed rule or amendment to a rule and, if it is a petition to amend or
repeal a rule, a citation and the relevant language to the particular portion or portions of the rule proposed
to be amended or repealed.

2. A citation to any law deemed relevant to the commission’s authority to take the action urged or
to the desirability of that action.

3. A brief summary of petitioner’s arguments in support of the action urged in the petition.

4. A brief summary of any data supporting the action urged in the petition.

5. The names and addresses of other persons, or a description of any class of persons, known by
petitioner to be affected by, or interested in, the proposed action which is the subject of the petition.

Petitioner’s signature

2.18(1) Petition signed. The petition must be dated and signed by the petitioner or the petitioner’s
representative. It must also include the name, mailing address, and telephone number of the petitioner
and petitioner’s representative and a statement indicating the person to whom communications
concerning the petition should be directed.

2.18(2) Deny petition. The commission may deny a petition because it does not substantially
conform to the required form.

2.18(3) Procedure after petition is filed. Upon filing of the petition, the administrator shall inspect
the petition to ensure substantial compliance with the recommended form. Ifthe petition does not contain
the text or substance of the proposed amendment or fails to include copies of any cited statute, rule, or
evidence, the administrator may reject the petition and return it to the petitioner along with the reasons
for the rejection. Petitioner may then correct the reasons for rejection and refile the petition. A petition
in substantial compliance with the recommended form shall be filed and stamped, and copies promptly
sent to the commission members for further study.

2.18(4) Commission action. Within 60 days of the filing of a petition, the commission shall meet to
consider the petition and shall either grant the petition and commence rule making, or deny the petition
and notify the petitioner in writing of the grounds for the denial.



Ch 2, p.10 Racing and Gaming[491] IAC 2/10/21

2.18(5) Copies to administrative rules review committee. Petitions for rule making and the

disposition of such petitions shall be provided to the administrative rules review committee.
[ARC 0734C, IAB 5/15/13, effective 6/19/13; ARC 5422C, 1AB 2/10/21, effective 3/17/21]

491—2.19(17A) General. Any interested person may solicit oral or written advice from the
administrator concerning the application or interpretation of any statute or administrative rule dealing
with the commission. However, unless the request is made pursuant to lowa Code section 17A.9,
petition for declaratory order, any such advice is not binding upon the commission. Petitioners for a
declaratory order must have a real and direct interest in a specific fact situation that may affect their
legal rights, duties or responsibilities under statutes or regulations administered by the commission.

491—2.20(17A) Petition for declaratory order. Any person may file a petition with the commission
for a declaratory order as to the applicability to specified circumstances of a statute, rule, or order within
the primary jurisdiction of the commission, at 1300 Des Moines Street, Suite 100, Des Moines, lowa
50309. A petition is deemed filed when it is received by that office. The commission shall provide the
petitioner with a file-stamped copy of the petition if the petitioner provides the commission an extra copy
for this purpose. The petition must be typewritten or legibly handwritten in ink and must substantially
conform to the following form:

RACING AND GAMING COMMISSION
1300 Des Moines Street, Suite 100
Des Moines, lowa 50309

Petition by (Name of Petitioner)
for a Declaratory Order on
(Cite provisions of law involved).

PETITION FOR
DECLARATORY ORDER

The petition must provide the following information:

1. A clear and concise statement of all relevant facts on which the order is requested.

2. A citation and the relevant language of the specific statutes, rules, policies, decisions, or orders,
whose applicability is questioned, and any other relevant law.

3. The questions petitioner wants answered, stated clearly and concisely.

4. The answers to the questions desired by the petitioner and a summary of the reasons urged by
the petitioner in support of those answers.

5. The reasons for requesting the declaratory order and disclosure of the petitioner’s interest in the
outcome.

6. A statement indicating whether the petitioner is currently a party to another proceeding
involving the questions at issue and whether, to the petitioner’s knowledge, those questions have been
decided by, are pending determination by, or are under investigation by, any governmental entity.

7. The names and addresses of other persons, or a description of any class of persons, known by
petitioner to be affected by, or interested in, the questions presented in the petition.

8. Any request by petitioner for a meeting provided for by 491—2.26(17A).

The petition must be dated and signed by the petitioner or the petitioner’s representative. It
must also include the name, mailing address, and telephone number of the petitioner and petitioner’s
representative and a statement indicating the person to whom communications concerning the petition

should be directed.
[ARC 0734C, IAB 5/15/13, effective 6/19/13]

491—2.21(17A) Notice of petition. Within 15 days after receipt of a petition for a declaratory order, the
commission shall give notice of the petition to all persons not served by the petitioner pursuant to rule
2.25(17A) to whom notice is required by any provision of law or who have requested notice of petitions
for declaratory orders. The commission may also give notice to any other persons.

491—2.22(17A,99D,99F) Intervention.
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2.22(1) Persons who qualify under any applicable provision of law as an intervenor and who file a
petition for intervention within 30 days of the filing of a petition for declaratory order shall be allowed
to intervene in a proceeding for a declaratory order.

2.22(2) Any person who files a petition for intervention at any time prior to the issuance of an order
may be allowed to intervene in a proceeding for a declaratory order at the discretion of the commission.

2.22(3) A petition for intervention shall be filed at the Racing and Gaming Commission Office,
1300 Des Moines Street, Suite 100, Des Moines, lowa 50309. Such a petition is deemed filed when
it is received by that office. The commission will provide the petitioner with a file-stamped copy of
the petition for intervention if the petitioner provides an extra copy for this purpose. A petition for
intervention must be typewritten or legibly handwritten in ink and must substantially conform to the
following form:

RACING AND GAMING COMMISSION
1300 Des Moines Street, Suite 100
Des Moines, Iowa 50309

Petition by (Name of Original Petitioner)
for a Declaratory Order on (Cite
provisions of law cited in original petition).

PETITION FOR
INTERVENTION

The petition for intervention must provide the following information:

1. Facts supporting the intervenor’s standing and qualifications for intervention.

2. A citation and the relevant language of any additional statutes, rules, or orders and any other,
additional, relevant law.

3. The answers to the original summary of the reasons urged by the intervenor in support of those
answers.

4. Reasons for requesting intervention and disclosure of the intervenor’s interest in the outcome.

5. A statement indicating whether the intervenor is currently a party to any proceeding involving
the questions at issue and whether, to the intervenor’s knowledge, those questions have been decided by,
are pending determination by, or are under investigation by, any governmental entity.

6. The names and addresses of any additional persons, or a description of any class of persons,
known by intervenor to be affected by, or interested in, the questions presented.

7. Whether the intervenor consents to be bound by the determination of the matters presented in
the declaratory order proceeding.

The petition must be dated and signed by the intervenor or the intervenor’s representative. It
must also include the name, mailing address, and telephone number of the intervenor and intervenor’s
representative, and a statement indicating the person to whom communications concerning the petition

should be directed.
[ARC 0734C, IAB 5/15/13, effective 6/19/13]

491—2.23(17A) Briefs. The petitioner or any intervenor may file a brief in support of the position urged.
The commission may request a brief from the petitioner, any intervenor, or any other person concerning
the questions raised.

491—2.24(17A) Inquiries. Inquiries concerning the status of a declaratory order proceeding may be
made to the Administrator, Racing and Gaming Commission, 1300 Des Moines Street, Suite 100, Des

Moines, Iowa 50309.
[ARC 0734C, IAB 5/15/13, effective 6/19/13]

491—2.25(17A) Service and filing of petitions and other papers.

2.25(1) When service required. Except where otherwise provided by law, every petition for
declaratory order, petition for intervention, brief, or other paper filed in a proceeding for a declaratory
order shall be served upon each of the parties of record to the proceeding, and on all other persons


https://www.legis.iowa.gov/docs/aco/arc/0734C.pdf
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identified in the petition for declaratory order or petition for intervention as affected by or interested in
the questions presented, simultaneously with their filing. The party filing a document is responsible for
service on all parties and other affected or interested persons.

2.25(2) Filing—when required. All petitions for declaratory orders, petitions for intervention,
briefs, or other papers in a proceeding for a declaratory order shall be filed with the Racing and Gaming
Commission Office, 1300 Des Moines Street, Suite 100, Des Moines, lowa 50309. All petitions,
briefs, or other papers that are required to be served upon a party shall be filed simultaneously with the

commission.
[ARC 0734C, IAB 5/15/13, effective 6/19/13]

491—2.26(17A) Consideration. Upon request by petitioner, the commission must schedule a brief and
informal meeting between the original petitioner, all intervenors, and the commission, a member of the
commission, or a member of the staff of the commission, to discuss the questions raised. The commission
may solicit comments from any person on the questions raised. Also, comments on the questions raised
may be submitted to the commission by any person.

491—2.27(17A) Action on petition.

2.27(1) Within the time allowed by Iowa Code section 17A.9(5), after receipt of a petition for a
declaratory order, the administrator or designee shall take action on the petition as required by lowa
Code section 17A.9(5).

2.27(2) The date of issuance of an order or of a refusal to issue an order is defined as the date of
mailing of a decision or order or date of delivery if service is by other means unless another date is
specified in the order.

491—2.28(17A) Refusal to issue order.

2.28(1) The commission shall not issue a declaratory order where prohibited by lowa Code section
17A.9(1) and may refuse to issue a declaratory order on some or all questions raised for the following
reasons.

1. The petition does not substantially comply with the required form.

2. The petition does not contain facts sufficient to demonstrate that the petitioner will be aggrieved
or adversely affected by the failure of the commission to issue an order.

3. The commission does not have jurisdiction over the questions presented in the petition.

4. The questions presented by the petition are also presented in a current rule making, contested
case, or other commission or judicial proceeding, that may definitively resolve them.

5. The questions presented by the petition would more properly be resolved in a different type of
proceeding or by another body with jurisdiction over the matter.

6. The facts or questions presented in the petition are unclear, overbroad, insufficient, or otherwise
inappropriate as a basis upon which to issue an order.

7. There is no need to issue an order because the questions raised in the petition have been settled
due to a change in circumstances.

8.  The petition is not based upon facts calculated to aid in the planning of future conduct but is,
instead, based solely upon prior conduct in an effort to establish the effect of that conduct or to challenge
a commission decision already made.

9. The petition requests a declaratory order that would necessarily determine the legal rights,
duties, or responsibilities of other persons who have not joined in the petition, intervened separately,
or filed a similar petition and whose position on the questions presented may fairly be presumed to be
adverse to that of petitioner.

10. The petitioner requests the commission to determine whether a statute is unconstitutional on its
face.

2.28(2) A refusal to issue a declaratory order must indicate the specific grounds for the refusal and
constitutes final commission action on the petition.


https://www.legis.iowa.gov/docs/aco/arc/0734C.pdf
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2.28(3) Refusal to issue a declaratory order pursuant to this provision does not preclude the filing of
a new petition that seeks to eliminate the grounds for the refusal to issue an order.

491—2.29(17A) Contents of declaratory order—effective date. In addition to the order itself, a
declaratory order must contain the date of its issuance, the name of petitioner and all intervenors, the
specific statutes, rules, policies, decisions, or orders involved, the particular facts upon which it is
based, and the reasons for its conclusion. A declaratory order is effective on the date of issuance.

491—2.30(17A) Copies of orders. A copy of all orders issued in response to a petition for a declaratory
order shall be mailed promptly to the original petitioner and all intervenors.

491—2.31(17A) Effect of a declaratory order. A declaratory order has the same status and binding
effect as a final order issued in a contested case proceeding. It is binding on the commission, the
petitioner, and any intervenors (who consent to be bound) and is applicable only in circumstances
where the relevant facts and the law involved are indistinguishable from those on which the order was
based. As to all other persons, a declaratory order serves only as precedent and is not binding on the
commission. The issuance of a declaratory order constitutes final commission action on the petition.
These rules are intended to implement lowa Code chapters 17A, 99D and 99F.
[Filed 5/18/84, Notice 4/11/84—published 6/6/84, effective 7/13/84]
[Filed emergency 10/20/86—published 11/19/86, effective 10/20/86]
[Filed 10/23/87, Notice 9/9/87—published 11/18/87, effective 12/23/87]
[Filed emergency 9/1/88—published 9/21/88, effective 9/1/88]
[Filed 11/4/88, Notice 9/21/88—published 11/30/88, effective 1/4/89]
[Filed 2/16/90, Notice 12/27/89—published 3/7/90, effective 4/11/90]
[Filed 2/15/91, Notice 1/9/91—published 3/6/91, effective 4/10/91]
[Filed 7/22/94, Notice 6/8/94—published 8/17/94, effective 9/21/94]
[Filed 4/10/97, Notice 2/12/97—published 5/7/97, effective 6/11/97]
[Filed 8/22/97, Notice 7/16/97—published 9/10/97, effective 10/15/97]
[Filed 5/21/99, Notice 3/24/99—published 6/16/99, effective 7/21/99]
[Filed 7/18/02, Notice 6/12/02—published 8/7/02, effective 9/11/02]
[Filed ARC 0734C (Notice ARC 0604C, IAB 2/20/13), IAB 5/15/13, effective 6/19/13]
[Filed ARC 5422C (Notice ARC 5269C, IAB 11/18/20), IAB 2/10/21, effective 3/17/21]


https://www.legis.iowa.gov/docs/ico/chapter/17A.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99D.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99F.pdf
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CHAPTER 3
FAIR INFORMATION PRACTICES

The racing and gaming commission adopts, with the following exceptions and amendments, rules of
the Governor’s Task Force on Uniform Rules of Agency Procedure relating to fair information practices
which are printed in the first volume of the lowa Administrative Code.

491—3.1(17A,22) Definitions. As used in this chapter:
“Agency.” In lieu of the words “(official or body issuing these rules)”, insert “racing and gaming
commission”.

491—3.3(17A,22) Requests for access to records.

3.3(1) Location of record. In lieu of the words “(insert agency head)”, insert “Administrator”. In
lieu of the words “(insert agency name and address)”, insert “Racing and Gaming Commission, 1300
Des Moines Street, Suite 100, Des Moines, Iowa 50309”.

3.3(2) Office hours. In lieu of the words “(insert customary office hours, and if agency does not
have customary office hours of at least thirty hours per week, insert hours specified in lowa Code section
22.4)”, insert “8 a.m. to 4:30 p.m. Monday through Friday except legal holidays”.

3.3(7) Fees.

c.  Supervisory fee. In lieu of the words “(specify time period)”, insert “30 minutes”.
[ARC 0734C, IAB 5/15/13, effective 6/19/13]

491—3.6(17A,22) Procedure by which additions, dissents, or objections may be entered into certain
records. In lieu of the words “(designate office)”, insert “racing and gaming commission”.

491—3.9(17A,22) Disclosures without the consent of the subject.

3.9(1) Open records are routinely disclosed without the consent of the subject.

3.9(2) To the extent allowed by law, disclosure of confidential records may occur without the consent
of the subject. Following are instances where disclosure, if lawful, will generally occur without notice
to the subject:

a. For aroutine use as defined in rule 491—3.10(17A, 22) or in the notice for a particular record
system.

b.  To arecipient who has provided the agency with advance written assurance that the record will
be used solely as a statistical research or reporting record, provided that the record is transferred in a
form that does not identify the subject.

c¢.  To another government agency or to an instrumentality of any governmental jurisdiction within
or under the control of the United States for a civil or criminal law enforcement activity if the activity is
authorized by law, and if an authorized representative of such government agency or instrumentality has
submitted a written request to the agency specifying the record desired and the law enforcement activity
for which the record is sought.

d.  To an individual pursuant to a showing of compelling circumstances affecting the health or
safety of any individual if a notice of the disclosure is transmitted to the last known address of the subject.

e.  To the legislative services agency under lowa Code section 2A.3.

£ Disclosures in the course of employee disciplinary proceedings.

g. Inresponse to a court order or subpoena.

491—3.10(17A,22) Routine use. “Routine use” means the disclosure of a record without the consent
of the subject or subjects, for a purpose which is compatible with the purpose for which the record was
collected. It includes disclosures required to be made by statute other than the public records law, lowa
Code chapter 22.

3.10(1) To the extent allowed by law, the following uses are considered routine uses of all agency
records:


https://www.legis.iowa.gov/docs/ico/section/22.4.pdf
https://www.legis.iowa.gov/docs/aco/arc/0734C.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.3.10.pdf
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a. Disclosure to those officers, employees, and agents of the agency who have a need for the
record in the performance of their duties. The custodian of the record may upon request of any officer,
employee, or on the custodian’s own initiative, determine what constitutes legitimate need to use
confidential records.

b. Disclosure of information indicating an apparent violation of the law to appropriate law
enforcement authorities for investigation and possible criminal prosecution, civil court action, or
regulatory order.

c. Transfers of information within the agency, to other state agencies, or to local units of
government as appropriate to administer the program for which the information is collected.

d. Information released to staff of federal and state entities for audit purposes or for purposes of
determining whether the agency is operating a program lawfully.

e. Any disclosure specifically authorized by the statute under which the record was collected or
maintained.

/- Information transferred to any originating agency when racing and gaming commission has
completed the authorized audit, investigation, or inspection.

g Information reported pursuant to lowa Code sections 99E.8 and 99F.12 to any sports team or
governing body having jurisdiction over sports teams.

3.10(2) Reserved.
[ARC 4618C, TAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20]

491—3.11(17A,22) Consensual disclosure of confidential records.

3.11(1) Consent to disclosure by a subject individual. To the extent permitted by law, the subject may
consent in writing to agency disclosure of confidential records as provided in rule 491—3.7(17A,22).

3.11(2) Complaints to public officials. A letter from a subject of a confidential record to a public
official which seeks the official’s intervention on behalf of the subject in a matter that involves the agency
may to the extent permitted by law be treated as an authorization to release sufficient information about
the subject to the official to resolve the matter.

3.11(3) Sharing information. Notwithstanding any statutory confidentiality provision, the agency
may share information with the child support recovery unit and the centralized collection unit of the
department of revenue through manual or automated means for the sole purpose of identifying licensees

or applicants subject to enforcement under lowa Code chapter 252J, 272D or 598.
[ARC 5075C, 1AB 7/1/20, effective 8/5/20]

491—3.12(17A,22) Release to subject.

3.12(1) A written request to review confidential records may be filed by the subject of the record
as provided in rule 491—3.6(17A,22). The commission need not release the following records to the
subject:

a. The identity of a person providing information to the agency need not be disclosed directly or
indirectly to the subject of the information when the information is authorized to be held confidential
pursuant to lowa Code section 22.7(18) or other provision of law.

b.  Records need not be disclosed to the subject when they are the work product of an attorney or
otherwise privileged.

c¢.  Investigative reports may be withheld from the subject, except as required by the lowa Code.
(See Iowa Code section 22.7(5))

d.  As otherwise authorized by law.

3.12(2) Where a record has multiple subjects with interest in the confidentiality of the record, the
commission may take reasonable steps to protect confidential information relating to another subject.

491—3.13(17A,22) Availability of records.

3.13(1) Agency records are open for public inspection and copying unless otherwise provided by
rule or law.

3.13(2) Confidential records. The following records may be withheld from public inspection.
Records are listed by category, according to the legal basis for withholding them from public inspection.
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Sealed bids received prior to the time set for public opening of bids. (Iowa Code section 72.3)
Tax records made available to the agency. (Ilowa Code sections 422.20 and 422.72)

Exempt records under Iowa Code section 22.7.

Minutes of closed meetings of a government body. (Iowa Code section 21.5(4))

e. Identifying details in final orders, decisions and opinions to the extent required to prevent a
clearly unwarranted invasion of personal privacy or trade secrets under lowa Code section 17A.3(1)“d.”

£~ Those portions of commission staff manuals, instructions or other statements issued which set
forth criteria or guidelines to be used by commission staff in auditing, in making inspections, in settling
commercial disputes or negotiating commercial arrangements, or in the selection or handling of cases,
such as operational tactics or allowable tolerances or criteria for the defense, prosecution or settlement
of cases, when disclosure of these statements would:

(1) Enable law violators to avoid detection;

(2) Facilitate disregard of requirements imposed by law; or

(3) Give a clearly improper advantage to persons who are in an adverse position to the agency.
(Iowa Code sections 17A.2 and 17A.3)

g Records which constitute attorney work product, attorney-client communications, or which are
otherwise privileged. Attorney work product is confidential under lowa Code sections 22.7(4), 622.10
and 622.11, Towa R.C.P. 1.503, the rules of evidence, the Code of Professional Responsibility, and case
law.

h.  Criminal investigative reports. (Iowa Code section 22.7(5))

i.  Information gathered during an investigation during pendency of the investigation or
information requested for inspection by the commission or a representative of the commission. (Iowa
Code sections 99D.7(9), 99D.19(3), 99E.3(2), 99E.8(2), 99F.4(6), 99F.12(2), and 99F.12(4))

j. Personnel files and employee records. Information required for tax withholding, information
concerning employee benefits, affirmative action reports, and other information concerning the
employer-employee relationship. Some of this information is confidential under lowa Code section
22.7(11).

k. Security plans, surveillance system plans and records, network audits, internal controls, and
compliance records of the licensees that are made available to the commission that would enable law
violators to avoid detection and give a clearly improper advantage to persons who are in an adverse
position to the agency. (Iowa Code sections 17A.2, 17A.3,22.7(18), 99D.19(3), 99E.8(4), 99F.12(2)“b”
and 99F.12(4))

[, Promotional play receipts records and marketing expenses. (lowa Code sections 99D.19(3),
99E.8(4) and 99F.12(4))

m. Patron and customer records. (Iowa Code sections 99D.19(3), 99E.8(4) and 99F.12(4))

n.  Supplemental schedules to the certified audit that are obtained by the commission in connection
with the annual audit under Iowa Code sections 99D.20, 99E.9 and 99F.13. (Iowa Code sections
99D.19(3) and 99F.12(4))

o. Names, social security numbers and any other personally identifiable information regarding
persons who have voluntarily excluded themselves and are a part of the interactive Internet site
maintained by the commission. (Iowa Code sections 99D.7(23) and 99F.4(22) as amended by 2018

Iowa Acts, House File 2349)
[ARC 3608C, IAB 1/31/18, effective 3/7/18; ARC 4378C, IAB 3/27/19, effective 5/1/19; ARC 4618C, IAB 8/28/19, effective
7/31/19; ARC 5016C, 1AB 4/8/20, effective 5/13/20]

SIS

491—3.14(17A,22) Personally identifiable information. The commission maintains systems of
records which contain personally identifiable information.

3.14(1) Board of stewards or gaming board hearings and contested case records. Records are
maintained in paper and computer files and contain names and identifying numbers of people involved.
Evidence and documents submitted as a result of a hearing are contained in the board of stewards or
gaming board hearing or contested case records as well as summary lists of enforcement activities.
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Records are collected by authority of lowa Code chapters 99D, 99E and 99F. None of the information
stored in a data processing system is compared with information in any other data processing system.

3.14(2) Occupational licensing. Records associated with occupational licensing conducted under
Iowa Code chapters 99D, 99E and 99F are maintained by this commission. The licensing system of
records includes numerous files and crossfiles which include but are not limited to: computer storage
of licensing records and photos, fingerprint cards, and license applications. The records associated with
occupational licenses, which contain personally identifiable information, are open for public inspection
only upon the approval of the administrator or the administrator’s designee. The information stored in a
data processing system is not compared with information in any other data processing system.

3.14(3) List of contested cases and stewards’ hearings. The commission may utilize a listing of
contested case and stewards’ hearings furnished by a national organization and provide individually
identifiable information to that organization. The list is used for purposes delineated in lowa Code

chapter 99D.
[ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20]

These rules are intended to implement lowa Code section 22.11 and chapters 99D and 17A.
[Filed emergency 9/1/88—published 9/21/88, effective 9/1/88]
[Filed 11/4/88, Notice 9/21/88—published 11/30/88, effective 1/4/89]
[Filed 2/16/90, Notice 12/27/89—published 3/7/90, effective 4/11/90]
[Filed 2/15/91, Notice 1/9/91—published 3/6/91, effective 4/10/91]
[Filed 7/22/94, Notice 6/8/94—published 8/17/94, effective 9/21/94]
[Filed 1/23/96, Notice 12/6/95—published 2/14/96, eftective 3/20/96]
[Filed 4/10/97, Notice 2/12/97—published 5/7/97, effective 6/11/97]
[Filed 8/22/97, Notice 7/16/97—published 9/10/97, effective 10/15/97]
[Filed 10/26/98, Notice 9/9/98—published 11/18/98, effective 12/23/98]
[Filed 10/13/00, Notice 9/6/00—published 11/1/00, effective 12/6/00]
[Filed 4/21/04, Notice 2/4/04—published 5/12/04, effective 6/16/04]
[Filed 9/7/04, Notice 7/7/04—published 9/29/04, effective 11/3/04]
[Filed ARC 0734C (Notice ARC 0604C, IAB 2/20/13), IAB 5/15/13, effective 6/19/13]
[Filed ARC 3608C (Notice ARC 3434C, IAB 11/8/17), IAB 1/31/18, effective 3/7/18]
[Filed ARC 4378C (Notice ARC 4107C, IAB 11/7/18), IAB 3/27/19, effective 5/1/19]
[Filed Emergency ARC 4618C, IAB 8/28/19, effective 7/31/19]
[Filed ARC 5016C (Amended Notice ARC 4807C, TAB 12/18/19; Notice ARC 4617C, IAB 8/28/19),
IAB 4/8/20, effective 5/13/20]
[Filed ARC 5075C (Notice ARC 5026C, IAB 4/8/20), IAB 7/1/20, effective 8/5/20]
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CHAPTER 4

CONTESTED CASES AND OTHER PROCEEDINGS
[Prior to 11/19/86, Racing Commission[693]]
[Prior to 11/18/87, Racing and Gaming Division[195]]

491—4.1(17A) Scope and applicability. This chapter applies to contested case proceedings conducted
by the racing and gaming commission. The chapter shall also apply to gaming boards’ and board of
stewards’ proceedings and gaming representatives’ actions.

491—4.2(17A) Definitions. Except where otherwise specifically defined by law:

“Board of stewards” means a board established by the administrator to review conduct by
occupational and pari-mutuel licensees that may constitute violations of the rules and statutes relating
to pari-mutuel racing. The administrator may serve as a board of one.

“Commission”” means the racing and gaming commission.

“Contested case” means a proceeding defined by lowa Code section 17A.2(5) and includes any
matter defined as a no factual dispute contested case under lowa Code section 17A.10A.

“Gaming board” means a board established by the administrator to review conduct by occupational,
excursion gambling boat, gambling structure, sports wagering, fantasy sports contest and gambling game
licensees that may constitute violations of the rules and statutes relating to gaming. The administrator
may serve as a board of one.

“Gaming representative” means an employee of the commission assigned by the administrator
to a licensed pari-mutuel racetrack, excursion gambling boat, or gambling structure to perform the
supervisory and regulatory duties of the commission.

“Issuance” means the date of mailing of a decision or order or date of delivery if service is by other
means unless another date is specified in the order.

“Party” means each person or agency named or admitted as a party or properly seeking and entitled
as of right to be admitted as a party.

“Presiding officer” means the administrative law judge presiding over a contested case hearing or
the commission in cases heard by the commission.

“Proposed decision” means the administrative law judge’s recommended findings of fact,
conclusions of law, decision, and order in a contested case in which the commission did not preside.

“Steward” means a racing official appointed or approved by the commission to perform the

supervisory and regulatory duties relating to pari-mutuel racing.
[ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20; ARC 6895C, IAB 2/22/23, effective
3/29/23]

491—4.3(17A) Time requirements.

4.3(1) In computing any period of time prescribed or allowed by these rules or by an applicable
statute, the day of the act, event or default from which the designated period of time begins to run shall
not be included. The last day of the period so computed shall be included, unless it is a Saturday, Sunday,
or legal holiday, in which event the period runs until the end of the next day which is not a Saturday,
Sunday, or legal holiday. Legal holidays are prescribed in lowa Code section 4.1(34).

4.3(2) All documents or papers required to be filed with the commission shall be delivered to any
commission office within such time limits as prescribed by law or by rules or orders of the commission.
No papers shall be considered filed until actually received by the commission.

4.3(3) For good cause, the presiding officer may extend or shorten the time to take any action, except
as precluded by statute. Except for good cause stated in the record, before extending or shortening the
time to take any action, the presiding officer shall afford all parties an opportunity to be heard or to file
written arguments.

DIVISION 1
GAMING REPRESENTATIVE, GAMING BOARD,
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AND BOARD OF STEWARDS

491—4.4(99D,99E,99F) Gaming representatives—licensing and regulatory duties.

4.4(1) The gaming representative shall make decisions whether to approve applications for
occupational licenses, in accordance with the rules and statutes.

a. Each decision denying a license for an occupational license shall be in writing. The decision
must contain a brief explanation of the reason for the decision, including a reference to the statute or rule
serving as the basis for the decision.

b. Rescinded IAB 2/5/03, effective 3/12/03.

c. Rescinded TAB 9/29/04, effective 11/3/04.

d.  Upon the filing of a timely and perfected appeal, the applicant has the right to a contested case
proceeding, as set forth supra in these rules.

4.4(2) The gaming representative or the administrator’s designee shall monitor, supervise, and
regulate the activities of occupational, pari-mutuel racetrack, sports wagering, fantasy sports contest,
gambling game, excursion gambling boat, and gambling structure licensees. A gaming representative or
the administrator’s designee may investigate any questionable conduct by a licensee for any violation of
the rules or statutes. A gaming representative or the administrator’s designee may refer an investigation
to the gaming board upon suspicion that a licensee or nonlicensee has committed a violation of the
rules or statutes.

a. A gaming representative shall make a referral to the gaming board in writing. The referral
shall make reference to rules or statutory provisions at issue and provide a factual basis supporting the
violation.

b.  The gaming representative making the referral to the gaming board, or a designee of the gaming
board, shall appear before the gaming board at the hearing to provide any information requested by the
board.

4.4(3) A gaming representative or the administrator’s designee shall summarily suspend an
occupational license when a licensee has been formally arrested or charged with a crime that would
disqualify the licensee, if convicted, from holding a license and the gaming representative or the
administrator’s designee determines that the licensee poses an immediate danger to the public health,
safety, or welfare of the patrons, participants, or animals associated with a facility licensed under lowa
Code chapter 99D, 99E or 99F. Upon proof of resolution of a disqualifying criminal charge or formal
arrest, regardless of summary suspension of a license, the gaming representative shall take one of the
following courses of action:

a. If the license was summarily suspended and the charges are dismissed or the licensee is
acquitted of the charges, the gaming representative shall reinstate the license.

b.  If the licensee is convicted of the charges, the gaming representative shall deny the license.

c.  Ifthe licensee is convicted of a lesser charge, it is at the discretion of the gaming representative
whether to reinstate or deny the license pursuant to 491—Chapter 6.

4.4(4) The gaming representative shall revoke the license of a person reported to the commission as
having refused drug testing or as having a confirmed positive drug test result for a controlled substance,
for a drug test conducted pursuant to lowa Code section 730.5 or 99F.4(20).

4.4(5) A gaming representative may eject and exclude any person from the premises of a pari-mutuel
racetrack, excursion gambling boat, or gambling structure for any reason justified by the rules or statutes.
The gaming representative may provide notice of ejection or exclusion orally or in writing. The gaming
representative may define the scope of the exclusion to any degree necessary to protect the integrity
of racing and gaming in lowa. The gaming representative may exclude the person for a certain or an
indefinite period of time.

4.4(6) The gaming representative may forbid any person from continuing to engage in an activity
the representative feels is detrimental to racing or gaming until resolved.

4.4(7) The gaming representative shall have other powers and duties set forth in the statutes and
rules, and as assigned by the administrator.
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4.4(8) A gaming representative may summarily suspend an occupational licensee in accordance with

rule 491—4.47(17A).
[ARC 8029B, IAB 8/12/09, effective 9/16/09; ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective
5/13/20]

491—4.5(99D,99E,99F) Gaming board—duties. The gaming board conducts informal hearings
whenever the board has reasonable cause to believe that a licensee, an occupational licensee, or other
persons have committed an act or engaged in conduct which is in violation of statute or commission
rules. The hearings precede a contested case hearing and are investigative in nature. The following
procedures will apply:

4.5(1) The gaming board shall consist of three gaming representatives, as assigned by the
administrator. The administrator has the discretion to create more than one gaming board, to set terms
for gaming board members, to assign alternates, and to make any decisions necessary for the efficient
and effective operation of the gaming board. A gaming representative who has made a referral to the
gaming board shall not sit on the board that makes a decision on the referral.

4.5(2) The administrator may designate an employee to act as gaming board coordinator. The
gaming board coordinator shall have the power to assist and advise the gaming board through all aspects
of the gaming board hearing process. The gaming board coordinator may review any referral from
gaming representatives prior to setting the matter for hearing before the gaming board. The gaming
board coordinator, in consultation with the administrator or the administrator’s designee, may return
the referral to the initiating gaming representative if the information provided appears insufficient to
establish a violation. The gaming board coordinator shall otherwise assist the gaming board in setting
the matter for hearing.

4.5(3) The gaming board, upon receipt of a referral, may review the referral prior to the hearing.
The gaming board may return a referral to the initiating gaming representative on its own motion prior
to hearing if the information provided appears insufficient to establish a violation.

4.5(4) Upon finding of reasonable cause, the board shall schedule a hearing to which the license
holder shall be summoned for the purpose of investigating suspected or alleged misconduct by the license
holder, at which all board members or their appointed representatives shall be present in person or by
teleconference. The license holder may request a continuance for good cause in writing not less than
24 hours prior to the hearing except in cases of unanticipated emergencies. The continuance need not
necessarily stay any intermediate sanctions.

4.5(5) The notice of hearing given to the license holder shall give adequate notice of the time, place
and purpose of the board’s hearing and shall specify by number the statutes or rules allegedly violated.
If a license holder, after receiving adequate notice of a board meeting, fails to appear as summoned, the
license holder will be deemed to have waived any right to appear and present evidence to the board.

4.5(6) The gaming board has complete and total authority to decide all issues concerning the process
of the hearing. The gaming board shall recognize witnesses and either question the witnesses or allow
them to give a narrative account of the facts relevant to the case. The gaming board has the right to request
witnesses or additional documents that have not been submitted by the initiating gaming representative.
The licensee has no right to present testimony, cross-examine witnesses, make objections, or present
argument, unless specifically authorized by the gaming board.

4.5(7) It is the duty and obligation of every licensee to make full disclosure at a hearing before the
board of any knowledge possessed regarding the violation of any rule, regulation or law concerning
racing and gaming in lowa. No person may refuse to testify before the board at any hearing on any
relevant matter within the authority of the board, except in the proper exercise of a legal privilege. No
person shall falsely testify before the board.

4.5(8) Persons who are not holders of a license or occupational license and who have allegedly
violated commission rules or statute, or whose presence at a licensed facility is allegedly undesirable,
are subject to the authority of the board and to any penalties, as set forth in rule 491—4.7(99D,99F).

4.5(9) The gaming board has the power to interpret the rules and to decide all questions not
specifically covered by them. The board has the power to determine all questions arising with reference
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to the conduct of gaming, and the authority to decide any question or dispute relating to racing or
gaming in compliance with rules promulgated by the commission or policies approved for licensees,
and persons participating in licensed racing or gaming agree in so doing to recognize and accept that
authority. The board may also suspend the license of any license holder when the board has reasonable
cause to believe that a violation of law or rule has been committed and that the continued performance
of that individual in a licensed capacity would be injurious to the best interests of racing or gaming.

4.5(10) The gaming board shall enter a written decision after each hearing. The decision shall find
whether there is a violation of the rules or statutes and, if so, shall briefly set forth the legal and factual
basis for the finding. The decision shall also establish a penalty for any violation. The gaming board has
the authority to impose any penalty as set forth in these rules.

4.5(11) Rescinded IAB 9/29/04, effective 11/3/04.

4.5(12) Upon the filing of a timely and perfected appeal, the licensee has the right to a contested
case proceeding, as set forth supra in these rules.

4.5(13) Informal settlements. A licensee may enter into a written stipulation representing an
informed mutual consent with a gaming representative. This stipulation must specifically outline the
violation and the penalty imposed. Stipulations must be approved by the gaming board. Stipulations

are considered final agency action and cannot be appealed.
[ARC 2927C, IAB 2/1/17, effective 3/8/17; ARC 4618C, 1AB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20]

491—4.6(99D,99F) Stewards—licensing and regulatory duties.

4.6(1) The stewards shall make decisions whether to approve applications for occupational licenses,
in accordance with the rules and statutes.

a. Each decision denying an application for an occupational license shall be in writing. The
decision must contain a brief explanation of the reason for the decision, including a reference to the
statute or rule serving as the basis for the decision.

b. Rescinded TAB 2/5/03, effective 3/12/03.

c.  An applicant for an occupational license may appeal a decision denying the application. An
appeal must be made in writing to the office of the stewards or the commission’s office in Des Moines.
The appeal must be received within 72 hours of service of the decision. The appeal must contain
numbered paragraphs and set forth the name of the person seeking review, the decision to be reviewed,
separate assignments of error, clear and concise statement of relevant facts, reference to applicable
statutes, rules or other authority, prayer setting forth relief sought and signature, name, address, and
telephone number of the person seeking review or that person’s representative, or shall be on a form
prescribed by the commission.

d.  Upon the filing of a timely and perfected appeal, the applicant has the right to a contested case
proceeding, as set forth supra in these rules.

4.6(2) The stewards shall monitor, supervise, and regulate the activities of occupational and
pari-mutuel racetrack licensees. A steward may investigate any questionable conduct by a licensee for
any violation of the rules or statutes. Any steward may refer an investigation to the board of stewards
upon suspicion that a licensee or nonlicensee has committed a violation of the rules or statutes.

4.6(3) A steward shall summarily suspend an occupational license when a licensee has been
formally arrested or charged with a crime that would disqualify the licensee, if convicted, from holding
a license and the steward determines that the licensee poses an immediate danger to the public health,
safety, or welfare of the patrons, participants, or animals associated with a facility licensed under lowa
Code chapter 99D or 99F. Upon proof of resolution of a disqualifying criminal charge or formal arrest,
regardless of summary suspension of a license, the stewards shall take one of the following courses of
action:

a. If the license was summarily suspended and the charges are dismissed or the licensee is
acquitted of the charges, the stewards shall reinstate the license.

b.  If the licensee is convicted of the charges, the stewards shall deny the license.

c.  If the licensee is convicted of a lesser charge, it is at the discretion of the stewards whether to
reinstate or deny the license pursuant to 491—Chapter 6.
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4.6(4) The stewards may summarily suspend an occupational license in accordance with rule
491—4.47(17A).

4.6(5) Hearings before the board of stewards intended to implement lowa Code section 99D.7(13)
shall be conducted under the following parameters:

a. Upon finding of reasonable cause, the board shall schedule a hearing to which the license holder
shall be summoned for the purpose of investigating suspected or alleged misconduct by the license holder.
The license holder may request a continuance in writing for good cause not less than 24 hours prior to
the hearing except in cases of unanticipated emergencies. The continuance need not necessarily stay any
intermediate sanctions.

b.  The notice of hearing given to the license holder shall give adequate notice of the time, place
and purpose of the board’s hearing and shall specify by number the statutes or rules allegedly violated.
If a license holder, after receiving adequate notice of a board meeting, fails to appear as summoned, the
license holder will be deemed to have waived any right to appear and present evidence to the board.

c¢.  The board has complete and total authority to decide the process of the hearing. The
administrator may designate an employee to assist and advise the board of stewards through all aspects
of the hearing process. The board shall recognize witnesses and either question the witnesses or allow
them to give a narrative account of the facts relevant to the case. The board may request additional
documents or witnesses before making a decision. The licensee has no right to present testimony,
cross-examine witnesses, make objections, or present argument, unless specifically authorized by the
board.

d. Tt is the duty and obligation of every licensee to make full disclosure at a hearing before the
board of any knowledge possessed regarding the violation of any rule, regulation or law concerning
racing and gaming in lowa. No person may refuse to testify before the board at any hearing on any
relevant matter within the authority of the board, except in the proper exercise of a legal privilege. No
person shall falsely testify before the board.

e.  Persons who are not holders of a license or occupational license and who have allegedly violated
commission rules or statute, or whose presence at a track is allegedly undesirable, are subject to the
authority of the board and to any penalties, as set forth in rule 491—4.7(99D,99F).

f The board of stewards has the power to interpret the rules and to decide all questions not
specifically covered by them. The board of stewards has the power to determine all questions arising with
reference to the conduct of racing, and the authority to decide any question or dispute relating to racing
in compliance with rules promulgated by the commission or policies approved for licensees, and persons
participating in licensed racing or gaming agree in so doing to recognize and accept that authority. The
board may also suspend the license of any license holder when the board has reasonable cause to believe
that a violation of law or rule has been committed and that the continued performance of that individual
in a licensed capacity would be injurious to the best interests of racing or gaming.

g The board of stewards shall enter a written decision after each hearing. The decision shall state
whether there is a violation of the rules or statutes and, if so, shall briefly set forth the legal and factual
basis for the finding. The decision shall also establish a penalty for any violation. The board of stewards
has the authority to impose any penalty, as set forth in these rules.

h. Rescinded TAB 9/29/04, effective 11/3/04.

i.  Upon the filing of a timely and perfected appeal, the licensee has the right to a contested case
proceeding, as set forth supra in these rules.

4.6(6) A steward may eject and exclude any person from the premises of a pari-mutuel racetrack,
excursion gambling boat, or gambling structure for any reason justified by the rules or statutes. The
steward may provide notice of ejection or exclusion orally or in writing. The steward may define the
scope of the exclusion to any degree necessary to protect the integrity of racing and gaming in lowa. The
steward may exclude the person for a certain or indefinite period of time.

4.6(7) The stewards shall have other powers and duties set forth in the statutes and rules, and as
assigned by the administrator.

4.6(8) Informal settlements. A licensee may enter into a written stipulation representing an informed
mutual consent with the stewards. This stipulation must specifically outline the violation and the penalty
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imposed. Stipulations must be approved by the board of stewards. Stipulations are considered final

agency action and cannot be appealed.
[ARC 8029B, IAB 8/12/09, effective 9/16/09]

491—4.7(99D,99E,99F) Penalties (gaming board and board of stewards). All penalties imposed will
be promptly reported to the commission and facility or other licensed entity in writing. The board may
impose one or more of the following penalties: eject and exclude an individual from a facility; revoke a
license; suspend a license for up to five years from the date of the original suspension; place a license on
probation; deny a license; impose a fine; or order a redistribution of a racing purse or the payment of or
the withholding of a gaming payout. The board of stewards may impose a fine of up to $1,000, and the
gaming board may impose a fine of up to $3,000. The board may set the dates for which the suspension
must be served. The board may also suspend the license of any person currently under suspension or in
bad standing in any other state or jurisdiction by a state racing or gaming commission. If the punishment
so imposed is not sufficient, in the opinion of the board, the board shall so report to the commission.

4.7(1) Fines shall be paid within ten calendar days of receipt of the ruling, by the end of business
hours, at any commission office. Nonpayment or late payment of a fine may result in an immediate
license suspension. All fines are to be paid by the individual assessed the fine.

4.7(2) If the fine is appealed to the board, the appeals process will not stay the fine. The fine will be
due as defined in subrule 4.7(1).

4.7(3) If the party is successful in the appeal, the amount of the fine will be refunded to the party as
soon as possible after the date the decision is rendered.

4.7(4) Refunds due under subrule 4.7(3) will be mailed to the party’s current address on record.

4.7(5) When a racing animal or the holder of an occupational license is suspended by the board at one
location, the suspension shall immediately become effective at all other facilities under the jurisdiction

of the commission.
[ARC 9987B, IAB 2/8/12, effective 3/14/12; ARC 1456C, IAB 5/14/14, effective 6/18/14; ARC 4618C, IAB 8/28/19, effective
7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20; ARC 6895C, IAB 2/22/23, effective 3/29/23]

491—4.8(99D,99E,99F) Effect of another jurisdiction’s order. The commission or board may take
appropriate action against a license holder or other person who has been excluded from a track or gaming
establishment in another jurisdiction to exclude that person from any track or gaming establishment
under the commission’s jurisdiction. Proceedings shall be conducted in the same manner as prescribed by
these rules for determining misconduct on Iowa tracks or in gaming establishments and shall be subject
to the same appeal procedures.

The commission and stewards shall have discretion to honor rulings from other jurisdictions
regarding license suspension or revocation or the eligibility of contestants. Whenever the commission
decides to honor an order from another jurisdiction, the commission representatives shall schedule
a hearing at which the licensee shall be required to show cause as to why the license should not be

suspended or revoked.
[ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20]

491—4.9(99D,99E,99F) Service of administrative actions. Any administrative action taken against an
applicant or occupational licensee shall be served on the applicant or occupational licensee by personal
service or by certified mail with return receipt requested to the last-known address on the application.

4.9(1) Ifthe applicant or licensee is represented by legal counsel, a copy of the written decision shall
also be provided to legal counsel by regular mail. However, the applicant or licensee must still be served
in accordance with this rule.

4.9(2) If the administrative action involves an alleged medication violation that could result in
disqualification of a contestant, the stewards shall provide by regular mail notice of the hearing and all

subsequent rulings to the owner of the contestant.
[ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20]

491—4.10(99D,99E,99F) Appeals of administrative actions. A license applicant or an occupational
licensee may appeal a denial, suspension or ruling. An appeal must be made in writing to the office of the
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gaming representative or the commission office in Des Moines. An appeal may also be filed by facsimile,
electronic mail, or any other method as determined by the administrator. The appeal must be received
within 72 hours of service of the decision and is not considered filed until received by the commission.
For any appeal of a decision rendered pursuant to 491—paragraph 10.4(4) “d ’(3)““1,” the appeal must
be received within 72 hours of any such decision and the standard of review will be abuse of discretion.
The appeal must contain numbered paragraphs and set forth the name of the person seeking review; the
decision to be reviewed; separate assignments of error; clear and concise statement of relevant facts;
reference to applicable statutes, rules or other authority; prayer setting forth relief sought; and signature,
name, address, and telephone number of the person seeking review or that person’s representative; or
shall be on a form prescribed by the commission. If a licensee is granted a stay of a suspension pursuant
to 491—4.45(17A) and the ruling is upheld in a contested case proceeding, the board of stewards may

reassign the dates of suspension so that the suspension dates are served in the state of lowa.
[ARC 0734C, IAB 5/15/13, eftective 6/19/13; see Delay note at end of chapter; ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC
5016C, TAB 4/8/20, effective 5/13/20]

491—4.11 to 4.19 Reserved.

DIVISION II
CONTESTED CASES

491—4.20(17A) Requests for contested case proceedings not covered in Division I. Any person or
entity claiming an entitlement to a contested case proceeding, which is not otherwise covered by the
procedures set forth in Division I, shall file a written request for such a proceeding within the time
specified by the particular rules or statutes governing the subject matter or, in the absence of such law,
the time specified in the commission action in question.

The request for a contested case proceeding should state the name and address of the requester,
identify the specific commission action which is disputed and, if the requester is represented by a lawyer,
identify the provisions of law or precedent requiring or authorizing the holding of a contested case
proceeding in the particular circumstances involved, and include a short and plain statement of the issues
of material fact in dispute.

491—4.21(17A) Notice of hearing.

4.21(1) Delivery. Delivery of the notice of hearing constitutes the commencement of the contested
case proceeding. Delivery may be executed by:

a. Personal service as provided in the Iowa Rules of Civil Procedure; or

b.  Certified mail, return receipt requested; or

c.  First-class mail; or

d.  Publication, as provided in the lowa Rules of Civil Procedure.

4.21(2) Contents. The notice of hearing shall contain the following information:

a. A statement of the time, place, and nature of the hearing;

b. A statement of the legal authority and jurisdiction under which the hearing is to be held;

c. A reference to the particular sections of the statutes and rules involved;

d. A short and plain statement of the matters asserted. If the commission or other party is unable to
state the matters in detail at the time the notice is served, the initial notice may be limited to a statement
of the issues involved. Thereafter, upon application, a more definite and detailed statement shall be
furnished;

e. Identification of all parties including the name, address and telephone number of the person
who will act as advocate for the commission or the state and of parties’ counsel where known;

f Reference to the procedural rules governing conduct of the contested case proceeding;

g Reference to the procedural rules governing informal settlement;

h.  Identification of the presiding officer, if known. If not known, a description of who will serve as
presiding officer (e.g., agency head, members of multimembered agency head, administrative law judge
from the department of inspections and appeals); and
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i.  Notification of the time period in which a party may request, pursuant to lowa Code section
17A.11(1) “a” and rule 491—4.22(17A), that the presiding officer be an administrative law judge.

491—4.22(17A) Presiding officer. Contested case hearings may be heard directly by the commission.
The commission, or the administrator, shall decide whether it will hear the appeal or whether the appeal
will be heard by an administrative law judge who shall serve as the presiding officer. When the appeal
is heard by an administrative law judge, the administrative law judge is authorized to issue a proposed
decision.

4.22(1) Any party who wishes to request that the presiding officer assigned to render a proposed
decision be an administrative law judge employed by the department of inspections and appeals must
file a written request within 20 days after service of a notice of hearing which identifies or describes the
presiding officer as the commission chair, members of the commission or commission employees.

4.22(2) The administrator may deny the request only upon a finding that one or more of the following
apply:

a.  Neither the administrator nor any officer of the commission under whose authority the contested
case is to take place is a named party to the proceeding or a real party in interest to that proceeding.

b.  There is a compelling need to expedite issuance of a final decision in order to protect the public
health, safety, or welfare.

c¢.  The case involves significant policy issues of first impression that are inextricably intertwined
with the factual issues presented.

d.  The demeanor of the witnesses is likely to be dispositive in resolving the disputed factual issues.

e.  Funds are unavailable to pay the costs of an administrative law judge and an interagency appeal.

/- The request was not timely filed.

g The request is not consistent with a specified statute.

4.22(3) The administrator shall issue a written ruling specifying the grounds for the decision within
20 days after a request for an administrative law judge is filed.

4.22(4) An administrative law judge assigned to act as presiding officer in a contested case shall
have a Juris Doctor degree unless waived by the agency.

4.22(5) Except as provided otherwise by rules 491—4.41(17A) and 491—4.42(17A), all rulings by
an administrative law judge acting as presiding officer are subject to appeal to the commission. A party
must seek any available intra-agency appeal in order to exhaust adequate administrative remedies.

4.22(6) Unless otherwise provided by law, the commission, when reviewing a proposed decision
upon intra-agency appeal, shall have the powers of and shall comply with the provisions of this chapter

which apply to presiding officers.
[ARC 6895C, 1AB 2/22/23, effective 3/29/23]

491—4.23(17A) Waiver of procedures. Unless otherwise precluded by law, the parties in a contested
case proceeding may waive any provision of this chapter. However, the commission in its discretion
may refuse to give effect to such a waiver when it deems the waiver to be inconsistent with the public
interest.

491—4.24(17A) Telephone proceedings. The presiding officer may resolve preliminary procedural
motions by telephone conference in which all parties have an opportunity to participate. Other
telephone proceedings may be held with the consent of all parties. The presiding officer will determine
the location of the parties and witnesses for telephone hearings. The convenience of the witnesses or
parties, as well as the nature of the case, will be considered when location is chosen.

491—4.25(17A) Disqualification.

4.25(1) A presiding officer or other person shall withdraw from participation in the making of any
proposed or final decision in a contested case if that person:

a. Has a personal bias or prejudice concerning a party or a representative of a party;


https://www.legis.iowa.gov/docs/ico/section/17A.11.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.22.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.41.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.42.pdf
https://www.legis.iowa.gov/docs/aco/arc/6895C.pdf

IAC 2/22/23 Racing and Gaming[491] Ch4,p9

b.  Has personally investigated, prosecuted or advocated in connection with that case, the specific
controversy underlying that case, another pending factually related contested case, or a pending factually
related controversy that may culminate in a contested case involving the same parties;

c.  Issubject to the authority, direction or discretion of any person who has personally investigated,
prosecuted or advocated in connection with that contested case, the specific controversy underlying that
contested case, or a pending factually related contested case or controversy involving the same parties;

d. Has acted as counsel to any person who is a private party to that proceeding within the past two
years;

e. Has a personal financial interest in the outcome of the case or any other significant personal
interest that could be substantially affected by the outcome of the case;

f- Has a spouse or relative within the third degree of relationship that:

(1) Isa party to the case, or an officer, director or trustee of a party;

(2) Is a lawyer in the case;

(3) Is known to have an interest that could be substantially affected by the outcome of the case; or

(4) Is likely to be a material witness in the case; or

g Has any other legally sufficient cause to withdraw from participation in the decision making in
that case.

4.25(2) The term “personally investigated” means taking affirmative steps to interview witnesses
directly or to obtain documents or other information directly. The term “personally investigated” does
not include general direction and supervision of assigned investigators, unsolicited receipt of information
which is relayed to assigned investigators, review of another person’s investigative work product in the
course of determining whether there is probable cause to initiate a proceeding, or exposure to factual
information while performing other commission functions, including fact gathering for purposes other
than investigation of the matter which culminates in a contested case. Factual information relevant to
the merits of a contested case received by a person who later serves as presiding officer in that case shall
be disclosed if required by lowa Code section 17A.17 and subrules 4.25(3) and 4.39(9).

4.25(3) In a situation where a presiding officer or other person knows of information which might
reasonably be deemed to be a basis for disqualification and decides voluntary withdrawal is unnecessary,
that person shall submit the relevant information for the record by affidavit and shall provide for the
record a statement of the reasons for the determination that withdrawal is unnecessary.

4.25(4) If a party asserts disqualification on any appropriate ground, including those listed in subrule
4.25(1), the party shall file a motion supported by an affidavit pursuant to lowa Code section 17A.17(7).
The motion must be filed as soon as practicable after the reason alleged in the motion becomes known
to the party. If, during the course of the hearing, a party first becomes aware of evidence of bias or other
grounds for disqualification, the party may move for disqualification but must establish the grounds by
the introduction of evidence into the record.

If the presiding officer determines that disqualification is appropriate, the presiding officer or other
person shall withdraw. If the presiding officer determines that withdrawal is not required, the presiding
officer shall enter an order to that effect. A party asserting disqualification may seek an interlocutory
appeal under rule 491—4.41(17A) and seek a stay under rule 491—4.45(17A).

491—4.26(17A) Consolidation—severance.

4.26(1) Consolidation. The presiding officer may consolidate any or all matters at issue in two or
more contested case proceedings where (a) the matters at issue involve common parties or common
questions of fact or law; (b) consolidation would expedite and simplify consideration of the issues
involved; and (c) consolidation would not adversely affect the rights of any of the parties to those
proceedings.

4.26(2) Severance. The presiding officer may, for good cause shown, order any contested case
proceedings or portions thereof severed.

491—4.27(17A) Pleadings.
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4.27(1) Pleadings, other than the notice of appeal, will not be required in appeals from a licensing
decision by a gaming representative, gaming board, or board of stewards. However, pleadings may be
required in other contested cases or as ordered by the presiding officer.

4.27(2) Petition.

a. Any petition required in a contested case proceeding shall be filed within 20 days of delivery
of the notice of hearing or subsequent order of the presiding officer, unless otherwise ordered.

b. A petition shall state in separately numbered paragraphs the following:

(1) The persons or entities on whose behalf the petition is filed;

(2) The particular provisions of statutes and rules involved;

(3) The relief demanded and the facts and law relied upon for such relief; and

(4) The name, address and telephone number of the petitioner and the petitioner’s attorney, if any.

4.27(3) Answer. An answer shall be filed within 20 days of service of the petition unless otherwise
ordered. A party may move to dismiss or apply for a more definite and detailed statement when
appropriate.

An answer shall show on whose behalf it is filed and specifically admit, deny, or otherwise answer
all material allegations of the pleading to which it responds. It shall state any facts deemed to show an
affirmative defense and contain as many additional defenses as the pleader may claim.

An answer shall state the name, address and telephone number of the person filing the answer, the
person or entity on whose behalf it is filed, and the attorney representing that person, if any.

Any allegation in the petition not denied in the answer is considered admitted. The presiding officer
may refuse to consider any defense not raised in the answer that could have been raised on the basis of
facts known when the answer was filed if any party would be prejudiced.

4.27(4) Amendment. Any notice of appeal, notice of hearing, petition, or other charging document
may be amended before a responsive pleading has been filed. Amendments to pleadings after a
responsive pleading has been filed and to an answer may be allowed with the consent of the other
parties or in the discretion of the presiding officer who may impose terms or grant a continuance.

491—4.28(17A) Service and filing of pleadings and other papers.

4.28(1) When service required. Except where otherwise provided by law, every pleading, motion,
document, or other paper filed in a contested case proceeding and every paper relating to discovery in
such a proceeding shall be served upon each of the parties of record to the proceeding, including the
person designated as advocate or prosecutor for the state or the commission, simultaneously with their
filing. Except for the original notice of hearing and an application for rehearing as provided in Iowa
Code section 17A.16(2), the party filing a document is responsible for service on all parties.

4.28(2) Service—how made. Service upon a party represented by an attorney shall be made upon
the attorney unless otherwise ordered. Service is made by delivery or by mailing a copy to the person’s
last-known address. Service by mail is complete upon mailing, except where otherwise specifically
provided by statute, rule, or order.

4.28(3) Filing—when required. After the notice of hearing, all pleadings, motions, documents or
other papers in a contested case proceeding shall be filed with the commission at 1300 Des Moines
Street, Suite 100, Des Moines, Iowa 50309. All pleadings, motions, documents or other papers that are
required to be served upon a party shall be filed simultaneously with the commission.

4.28(4) Filing—when made. Except where otherwise provided by law, a document is deemed filed
at the time it is delivered to the commission office at 1300 Des Moines Street, Suite 100, Des Moines,
Iowa 50309, delivered to an established courier service for immediate delivery to that office, or mailed
by first-class mail or state interoffice mail to that office, so long as there is proof of mailing.

4.28(5) Proof of mailing. Proof of mailing includes either: a legible United States Postal Service
postmark on the envelope, a certificate of service, a notarized affidavit, or a certification in substantially
the following form:

I certify under penalty of perjury and pursuant to the laws of lowa that, on (date of mailing),
I mailed copies of (describe document) addressed to the (agency office and address) and to the
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names and addresses of the parties listed below by depositing the same in (a United States post
office mailbox with correct postage properly affixed or state interoffice mail).

(Date) (Signature)
[ARC 0734C, 1AB 5/15/13, effective 6/19/13]

491—4.29(17A) Discovery.

4.29(1) Discovery procedures applicable in civil actions are applicable in contested cases. Unless
lengthened or shortened by these rules or by order of the presiding officer, time periods for compliance
with discovery shall be as provided in the Iowa Rules of Civil Procedure.

4.29(2) Any motion relating to discovery shall allege that the moving party has previously made a
good-faith attempt to resolve the discovery issues involved with the opposing party. Motions in regard to
discovery shall be ruled upon by the presiding officer. Opposing parties shall be afforded the opportunity
to respond within ten days of the filing of the motion unless the time is shortened as provided in subrule
4.29(1). The presiding officer may rule on the basis of the written motion and any response, or may order
argument on the motion.

4.29(3) Evidence obtained in discovery may be used in the contested case proceeding if that evidence
would otherwise be admissible in that proceeding.

491—4.30(17A) Subpoenas.

4.30(1) Issuance.

a. A commission subpoena shall be issued to a party on request. Such a request must be in writing.
In the absence of good cause for permitting later action, a request for a subpoena must be received at
least three days before the scheduled hearing. The request shall include the name, address, and telephone
number of the requesting party.

b.  Except to the extent otherwise provided by law, parties are responsible for service of their own
subpoenas and payment of witness fees and mileage expenses.

4.30(2) Motion to quash or modify. The presiding officer may quash or modify a subpoena for any
lawful reason upon motion in accordance with the lowa Rules of Civil Procedure. A motion to quash or
modify a subpoena shall be set for argument promptly.

491—4.31(17A) Motions.

4.31(1) No technical form for motions is required. However, prehearing motions must be in writing,
state the grounds for relief, and state the relief sought.

4.31(2) Any party may file a written response to a motion within ten days after the motion is served,
unless the time period is extended or shortened by rules of the commission or the presiding officer. The
presiding officer may consider a failure to respond within the required time period in ruling on a motion.

4.31(3) The presiding officer may schedule oral argument on any motion.

4.31(4) Motions pertaining to the hearing, except motions for summary judgment, must be filed and
served at least ten days prior to the date of hearing unless there is good cause for permitting later action or
the time for such action is lengthened or shortened by rule of the commission or an order of the presiding
officer.

4.31(5) Motions for summary judgment shall comply with the requirements of Iowa Rule of Civil
Procedure 1.981 and shall be subject to disposition according to the requirements of that rule to the
extent such requirements are not inconsistent with the provisions of this rule or any other provision of
law governing the procedure in contested cases.

Motions for summary judgment must be filed and served at least 45 days prior to the scheduled
hearing date, or other time period determined by the presiding officer. Any party resisting the motion
shall file and serve a resistance within 15 days, unless otherwise ordered by the presiding officer, from
the date a copy of the motion was served. The time fixed for hearing or nonoral submission shall be not
less than 20 days after the filing of the motion, unless a shorter time is ordered by the presiding officer.
A summary judgment order rendered on all issues in a contested case is subject to rehearing pursuant to
rule 491—4.44(17A) and appeal pursuant to rule 491—4.43(17A).


https://www.legis.iowa.gov/docs/aco/arc/0734C.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.29.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.44.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.43.pdf

Ch4,p.12 Racing and Gaming[491] IAC 2/22/23

491—4.32(17A) Prehearing conference.

4.32(1) Any party may request a prehearing conference. A written request for prehearing conference
or an order for prehearing conference on the presiding officer’s own motion shall be filed not less than
seven days prior to the hearing date. A prehearing conference shall be scheduled not less than three
business days prior to the hearing date.

Written notice of the prehearing conference shall be given by the commission to all parties. For good
cause the presiding officer may permit variances from this rule.

4.32(2) Each party shall bring to the prehearing conference:

a. A final list of the witnesses who the party anticipates will testify at hearing. Witnesses not listed
may be excluded from testifying unless there was good cause for the failure to include their names.

b. A final list of exhibits which the party anticipates will be introduced at hearing. Exhibits other
than rebuttal exhibits that are not listed may be excluded from admission into evidence unless there was
good cause for the failure to include them.

c.  Witness or exhibit lists may be amended subsequent to the prehearing conference within the
time limits established by the presiding officer at the prehearing conference. Any such amendments
must be served on all parties.

4.32(3) In addition to the requirements of subrule 4.32(2), the parties at a prehearing conference
may:

Enter into stipulations of law or fact;

Enter into stipulations on the admissibility of exhibits;

Identify matters that the parties intend to request be officially noticed;
Enter into stipulations for waiver of any provision of law; and

e.  Consider any additional matters that will expedite the hearing.

4.32(4) Prehearing conferences shall be conducted by telephone unless otherwise ordered. Parties
shall exchange and receive witness and exhibit lists in advance of a telephone prehearing conference.

SIS

491—4.33(17A) Continuances. Unless otherwise provided, applications for continuances shall be made
to the presiding officer.

4.33(1) A written application for a continuance shall:

a. Be made at the earliest possible time and no less than seven days before the hearing except in
case of unanticipated emergencies;

b.  State the specific reasons for the request; and

c.  Be signed by the requesting party or the party’s representative.

An oral application for a continuance may be made if the presiding officer waives the requirement for
a written motion. However, a party making such an oral application for a continuance must confirm that
request by written application within five days after the oral request unless that requirement is waived
by the presiding officer. No application for continuance shall be made or granted without notice to all
parties except in an emergency where notice is not feasible. The commission may waive notice of such
requests for a particular case or an entire class of cases.

4.33(2) In determining whether to grant a continuance, the presiding officer may consider:
Prior continuances;
The interests of all parties;
The likelihood of informal settlement;
The existence of an emergency;
Any objection;
Any applicable time requirements;
The existence of a conflict in the schedules of counsel, parties, or witnesses;
The timeliness of the request; and
. Other relevant factors.
The presiding officer may require documentation of any grounds for continuance.
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491—4.34(17A) Withdrawals. A party requesting a contested case proceeding may withdraw that
request prior to the hearing only in accordance with commission rules. Unless otherwise provided, a
withdrawal shall be with prejudice.

491—4.35(17A) Intervention.

4.35(1) Motion. A motion for leave to intervene in a contested case proceeding shall state the
grounds for the proposed intervention, the position and interest of the proposed intervenor, and the
possible impact of intervention on the proceeding. A proposed answer or petition in intervention shall
be attached to the motion. Any party may file a response within 14 days of service of the motion to
intervene unless the time period is extended or shortened by the presiding officer.

4.35(2) When filed. Motion for leave to intervene shall be filed as early in the proceeding as possible
to avoid adverse impact on existing parties or the conduct of the proceeding. Unless otherwise ordered,
a motion for leave to intervene shall be filed before the prehearing conference, if any, or at least 20 days
before the date scheduled for hearing. Any later motion must contain a statement of good cause for
the failure to file in a timely manner. Unless inequitable or unjust, an intervenor shall be bound by any
agreement, arrangement, or other matter previously raised in the case. Requests by untimely intervenors
for continuances which would delay the proceeding will ordinarily be denied.

4.35(3) Grounds for intervention. The movant shall demonstrate that (a) intervention would not
unduly prolong the proceedings or otherwise prejudice the rights of existing parties; (b) the movant
is likely to be aggrieved or adversely affected by a final order in the proceeding; and (c) the interests of
the movant are not adequately represented by existing parties.

4.35(4) Effect of intervention. If appropriate, the presiding officer may order consolidation of the
petitions and briefs of different parties whose interests are aligned with each other and limit the number
of representatives allowed to participate actively in the proceedings. A person granted leave to intervene
is a party to the proceeding. The order granting intervention may restrict the issues that may be raised
by the intervenor or otherwise condition the intervenor’s participation in the proceeding.

491—4.36(17A) Hearing procedures.

4.36(1) The presiding officer presides at the hearing, and may rule on motions, require briefs,
issue a proposed decision, and issue such orders and rulings as will ensure the orderly conduct of the
proceedings.

4.36(2) All objections shall be timely made and stated on the record.

4.36(3) Parties have the right to participate or to be represented in all hearings or prehearing
conferences related to their case. Partnerships, corporations, or associations may be represented by any
member, officer, director, or duly authorized agent. Any party may be represented by an attorney or
another person authorized by law.

4.36(4) Subject to terms and conditions prescribed by the presiding officer, parties have the right to
introduce evidence on issues of material fact, cross-examine witnesses present at the hearing as necessary
for a full and true disclosure of the facts, present evidence in rebuttal, and submit briefs and engage in
oral argument.

4.36(5) The presiding officer shall maintain the decorum of the hearing and may refuse to admit or
may expel anyone whose conduct is disorderly.

4.36(6) Witnesses may be sequestered during the hearing.

4.36(7) The presiding officer shall conduct the hearing in the following manner:

a. The presiding officer shall give an opening statement briefly describing the nature of the
proceedings;

b.  The parties shall be given an opportunity to present opening statements;

c.  Parties shall present their cases in the sequence determined by the presiding officer;

d.  Each witness shall be sworn or affirmed by the presiding officer or the court reporter, and be
subject to examination and cross-examination. The presiding officer may limit questioning in a manner
consistent with law;
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e.  When all parties and witnesses have been heard, parties may be given the opportunity to present
final arguments.

491—4.37(17A) Evidence.

4.37(1) The presiding officer shall rule on admissibility of evidence and may, where appropriate,
take official notice of facts in accordance with all applicable requirements of law.

4.37(2) Stipulation of facts is encouraged. The presiding officer may make a decision based on
stipulated facts.

4.37(3) Evidence in the proceeding shall be confined to the issues as to which the parties received
notice prior to the hearing unless the parties waive their right to such notice or the presiding officer
determines that good cause justifies expansion of the issues. If the presiding officer decides to admit
evidence on issues outside the scope of the notice over the objection of a party who did not have actual
notice of those issues, that party, upon timely request, shall receive a continuance sufficient to amend
pleadings and to prepare on the additional issue.

4.37(4) The party seeking admission of an exhibit must provide opposing parties with an opportunity
to examine the exhibit prior to the ruling on its admissibility. Copies of documents should normally be
provided to opposing parties.

All exhibits admitted into evidence shall be appropriately marked and be made part of the record.

4.37(5) Any party may object to specific evidence or may request limits on the scope of any
examination or cross-examination. Such an objection shall be accompanied by a brief statement of the
grounds upon which it is based. The objection, the ruling on the objection, and the reasons for the
ruling shall be noted in the record. The presiding officer may rule on the objection at the time it is made
or may reserve a ruling until the written decision.

4.37(6) Whenever evidence is ruled inadmissible, the party offering that evidence may submit an
offer of proof on the record. The party making the offer of proof for excluded oral testimony shall
briefly summarize the testimony or, with permission of the presiding officer, present the testimony. If
the excluded evidence consists of a document or exhibit, it shall be marked as part of an offer of proof
and inserted in the record.

491—4.38(17A) Default.

4.38(1) If a party fails to appear or participate in a contested case proceeding after proper service of
notice, the presiding officer may, if no adjournment is granted, enter a default decision or proceed with
the hearing and render a decision in the absence of the party.

4.38(2) Where appropriate and not contrary to law, any party may move for default against a party
who has requested the contested case proceeding and has failed to file a required pleading or has failed
to appear after proper service.

4.38(3) Default decisions or decisions rendered on the merits after a party has failed to appear or
participate in a contested case proceeding become final commission action unless, within 15 days after
the date of notification or mailing of the decision, a motion to vacate is filed and served on all parties or
an appeal of a decision on the merits is timely initiated within the time provided by rule 491—4.43(17A).
A motion to vacate must state all facts relied upon by the moving party which establish that good cause
existed for that party’s failure to appear or participate at the contested case proceeding. Each fact so
stated must be substantiated by at least one sworn affidavit of a person with personal knowledge of each
such fact, which affidavit(s) must be attached to the motion.

4.38(4) The time for further appeal of a decision for which a timely motion to vacate has been filed
is stayed pending a decision on the motion to vacate.

4.38(5) Properly substantiated and timely filed motions to vacate shall be granted only for good
cause shown. The burden of proof as to good cause is on the moving party. Adverse parties shall have
ten days to respond to a motion to vacate. Adverse parties shall be allowed to conduct discovery as to
the issue of good cause and to present evidence on the issue prior to a decision on the motion, if a request
to do so is included in that party’s response.
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4.38(6) “Good cause” for purposes of this rule shall have the same meaning as “good cause” for
setting aside a default judgment under lowa Rule of Civil Procedure 1.977.

4.38(7) A decision denying a motion to vacate is subject to further appeal within the time limit
allowed for further appeal of a decision on the merits in the contested case proceeding. A decision
granting a motion to vacate is subject to interlocutory appeal by the adverse party pursuant to rule
491—4.41(17A).

4.38(8) If a motion to vacate is granted and no timely interlocutory appeal has been taken, the
presiding officer shall issue another notice of hearing and the contested case shall proceed accordingly.

4.38(9) A default decision may award any relief consistent with the request for relief made in the
petition and embraced in its issues (but, unless the defaulting party has appeared, it cannot exceed the
relief demanded).

4.38(10) A default decision may provide either that the default decision is to be stayed pending a
timely motion to vacate or that the default decision is to take effect immediately, subject to a request for
stay under rule 491—4.45(17A).

491—4.39(17A) Ex parte communication.

4.39(1) Prohibited communications. Unless required for the disposition of ex parte matters
specifically authorized by statute, following issuance of the notice of hearing, there shall be no
communication, directly or indirectly, between the presiding officer and any party or representative
of any party or any other person with a direct or indirect interest in such case in connection with any
issue of fact or law in the case except upon notice and opportunity for all parties to participate. This
does not prohibit persons jointly assigned such tasks from communicating with each other. Nothing
in this provision is intended to preclude the presiding officer from communicating with members of
the commission or seeking the advice or help of persons other than those with a personal interest in,
or those engaged in personally investigating as defined in subrule 4.25(2), prosecuting, or advocating
in, either the case under consideration or a pending factually related case involving the same parties
as long as those persons do not directly or indirectly communicate to the presiding officer any ex
parte communications they have received of a type that the presiding officer would be prohibited from
receiving or that furnish, augment, diminish, or modify the evidence in the record.

4.39(2) Prohibitions on ex parte communications commence with the issuance of the notice of
hearing in a contested case and continue for as long as the case is pending.

4.39(3) Written, oral or other forms of communication are “ex parte” if made without notice and
opportunity for all parties to participate.

4.39(4) To avoid prohibited ex parte communications, notice must be given in a manner reasonably
calculated to give all parties a fair opportunity to participate. Notice of written communication shall be
provided in compliance with rule 491—4.28(17A) and may be supplemented by telephone, facsimile,
email or other means of notification. Where permitted, oral communications may be initiated through
conference telephone call including all parties or their representatives.

4.39(5) Persons who jointly act as presiding officer in a pending contested case may communicate
with each other without notice or opportunity for parties to participate.

4.39(6) The administrator or other persons may be present in deliberations or otherwise advise the
presiding officer without notice or opportunity for parties to participate as long as they are not disqualified
from participating in the making of a proposed or final decision under subrule 4.25(1) or other law and
they comply with subrule 4.39(1).

4.39(7) Communications with the presiding officer involving scheduling or procedural matters
uncontested do not require notice or opportunity for parties to participate. Parties should notify other
parties prior to initiating such contact with the presiding officer when feasible, and shall notify other
parties when seeking to continue hearings or other deadlines pursuant to rule 491—4.33(17A).

4.39(8) Disclosure of prohibited communications. A presiding officer who receives a prohibited ex
parte communication during the pendency of a contested case must initially determine if the effect of the
communication is so prejudicial that the presiding officer should be disqualified. If the presiding officer
determines that disqualification is warranted, a copy of any prohibited written communication, all written


https://www.legis.iowa.gov/docs/ACO/CourtRulesChapter/1.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.41.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.45.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.25.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.28.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.25.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.39.pdf
https://www.legis.iowa.gov/docs/iac/rule/491.4.33.pdf

Ch 4, p.16 Racing and Gaming[491] IAC 2/22/23

responses to the communication, a written summary stating the substance of any prohibited oral or other
communication not available in written form for disclosure, all responses made, and the identity of each
person from whom the presiding officer received a prohibited ex parte communication shall be submitted
for inclusion in the record under seal by protective order (or disclosed). If the presiding officer determines
that disqualification is not warranted, such documents shall be submitted for inclusion in the record and
served on all parties. Any party desiring to rebut the prohibited communication must be allowed the
opportunity to do so upon written request filed within ten days after notice of the communication.

4.39(9) Promptly after being assigned to serve as presiding officer on a hearing panel, as a member
of a full board hearing, on an intra-agency appeal, or other basis, a presiding officer shall disclose to all
parties material factual information received through ex parte communication prior to such assignment
unless the factual information has already been or shortly will be disclosed pursuant to lowa Code section
17A.13(2) or through discovery. Factual information contained in an investigative report or similar
document need not be separately disclosed by the presiding officer as long as such documents have been
or will shortly be provided to the parties.

4.39(10) The presiding officer may render a proposed or final decision imposing appropriate
sanctions for violations of this rule including default, a decision against the offending party, censure,
or suspension, or revocation of the privilege to practice before the commission. Violation of ex parte
communication prohibitions by commission personnel shall be reported to the administrator for possible
sanctions including censure, suspension, dismissal, or other disciplinary action.

491—4.40(17A) Recording costs. Upon request, the commission shall provide a copy of the whole or
any portion of the record at cost. The cost of preparing a copy of the record or of transcribing the hearing
record shall be paid by the requesting party.

Parties who request that a hearing be recorded by certified shorthand reporters rather than by
electronic means shall bear the cost of that recordation, unless otherwise provided by law.

491—4.41(17A) Interlocutory appeals. Upon written request of a party or on its own motion, the
commission may review an interlocutory order of the presiding officer. In determining whether to do
so, the commission shall weigh the extent to which its granting the interlocutory appeal would expedite
final resolution of the case and the extent to which review of that interlocutory order by the commission
at the time it reviews the proposed decision of the presiding officer would provide an adequate remedy.
Any request for interlocutory review must be filed within 14 days of issuance of the challenged order,
but no later than the time for compliance with the order or the date of hearing, whichever is first.

491—4.42(17A) Final decision.

4.42(1) When the commission presides over the reception of evidence at the hearing, its decision is
a final decision.

4.42(2) When the commission does not preside at the reception of evidence, the presiding officer
shall make a proposed decision. The proposed decision becomes the final decision of the commission
without further proceedings unless there is an appeal to, or review on motion of, the commission within
the time provided in rule 491—4.43(17A).

4.42(3) The commission has the authority to deny, suspend, or revoke any license applied for or
issued by the commission or to fine a licensee or a holder of an occupational license.

491—4.43(17A) Appeals and review.

4.43(1) Appeal by party. Any adversely affected party may appeal a proposed decision to the
commission within 10 days after issuance of the proposed decision.

4.43(2) Review. The commission may initiate review of a proposed decision on its own motion at
any time within 30 days following the issuance of such a decision.

4.43(3) Notice of appeal. An appeal of a proposed decision is initiated by filing a timely notice
of appeal with the commission. The notice of appeal must be signed by the appealing party or a
representative of that party and contain a certificate of service. The notice shall specify:
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a. The parties initiating the appeal;

b.  The proposed decision or order appealed from;

¢.  The specific findings or conclusions to which exception is taken and any other exceptions to
the decision or order;

d.  The relief sought;

e.  The grounds for relief.

4.43(4) Requests to present additional evidence. A party may request the taking of additional
evidence only by establishing that the evidence is material, that good cause existed for the failure to
present the evidence at the hearing, and that the party has not waived the right to present the evidence.
A written request to present additional evidence must be filed with the notice of appeal or, by a
nonappealing party, within 14 days of service of the notice of appeal. The commission may remand a
case to the presiding officer for further hearing or may itself preside at the taking of additional evidence.

4.43(5) Scheduling. The commission shall issue a schedule for consideration of the appeal.

4.43(6) Briefs and arguments. Unless otherwise ordered, briefs, if any, must be filed within five days
of meeting.

491—4.44(17A) Applications for rehearing.

4.44(1) Bywhom filed. Any party to a contested case proceeding may file an application for rehearing
from a final order.

4.44(2) Content of application. The application for rehearing shall state on whose behalf it is filed,
the specific grounds for rehearing, and the relief sought. In addition, the application shall state whether
the applicant desires reconsideration of all or part of the agency decision on the existing record and
whether, on the basis of the grounds enumerated in subrule 4.43(4), the applicant requests an opportunity
to submit additional evidence.

4.44(3) Time of filing. The application shall be filed with the commission within 20 days after
issuance of the final decision.

4.44(4) Notice to other parties. A copy of the application shall be timely mailed by the applicant to
all parties of record not joining therein. If the application does not contain a certificate of service, the
commission shall serve copies on all parties.

4.44(5) Disposition. Any application for a rehearing shall be deemed denied unless the commission
grants the application within 20 days after its filing.

491—4.45(17A) Stays of commission actions.

4.45(1) When available.

a. Any party to a contested case proceeding may petition the commission for a stay of an order
issued in that proceeding or for other temporary remedies, pending review by the commission. The
petition for a stay shall be filed with the notice of appeal and shall state the reasons justifying a stay or
other temporary remedy. The administrator may rule on the stay or authorize the presiding officer to do
S0.

b.  Any party to a contested case proceeding may petition the commission for a stay or other
temporary remedies pending judicial review, of all or part of that proceeding. The petition for a stay
shall state the reasons justifying a stay or other temporary remedy.

4.45(2) When granted. In determining whether to grant a stay, the presiding officer or administrator
shall consider the factors listed in Iowa Code section 17A.19(5).

4.45(3) Vacation. A stay may be vacated by the issuing authority upon application by the
commission or any other party. When a stay has been vacated, the commission or the commission’s
designee shall implement the original order or sanction which had been stayed. The commission or the
commission’s designee shall have full authority to determine how the original order or sanction is to
be implemented.

491—4.46(17A) No factual dispute contested cases. If the parties agree that no dispute of material
fact exists as to a matter that would be a contested case if such a dispute of fact existed, the parties
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may present all relevant admissible evidence either by stipulation or otherwise as agreed by the parties
without necessity for the production of evidence at an evidentiary hearing. If such agreement is reached,
a jointly submitted schedule detailing the method and timetable for submission of the record, briefs and
oral argument should be submitted to the presiding officer for approval as soon as practicable. If the
parties cannot agree, any party may file and serve a motion for summary judgment pursuant to the rules
governing such motions.

491—4.47(17A) Emergency adjudicative proceedings.

4.47(1) Necessary emergency action. To the extent necessary to prevent or avoid immediate danger
to the public health, safety, or welfare, the commission, gaming representatives, or stewards may issue
a written order in compliance with Iowa Code section 17A.18 to suspend a license in whole or in part,
order the cessation of any continuing activity, order affirmative action, or take other action within the
jurisdiction of the commission by emergency adjudicative order. Before the issuing of an emergency
adjudicative order the commission shall consider factors including, but not limited to, the following:

a.  Whether there has been a sufficient factual investigation to ensure that the commission is
proceeding on the basis of reliable information;

b.  Whether the specific circumstances which pose immediate danger to the public health, safety
or welfare have been identified and determined to be continuing;

¢.  Whether the person required to comply with the emergency adjudicative order may continue to
engage in other activities without posing immediate danger to the public health, safety or welfare;

d.  Whether imposition of monitoring requirements or other interim safeguards would be sufficient
to protect the public health, safety or welfare; and

e.  Whether the specific action contemplated by the commission is necessary to avoid the
immediate danger.

4.47(2) Issuance.

a. The written emergency adjudicative order shall be immediately delivered to persons who are
required to comply with the order by utilizing one or more of the following procedures:

(1) Personal delivery;

(2) Certified mail, return receipt requested, to the last address on file with the commission;

(3) Certified mail to the last address on file with the commission;

(4) First-class mail to the last address on file with the commission; or

(5) Fax. Fax may be used as the sole method of delivery if the person required to comply with the
order has filed a written request that commission orders be sent by fax and has provided a fax number
for that purpose.

b.  Tothe degree practicable, the commission shall select the procedure for providing written notice
that best ensures prompt, reliable delivery.

4.47(3) Oral notice. Unless the written emergency adjudicative order is provided by personal
delivery on the same day that the order issues, the commission shall make reasonable immediate efforts
to contact by telephone the persons who are required to comply with the order.

4.47(4) Completion of proceedings. Issuance of a written emergency adjudicative order shall include
notification of the date on which commission proceedings are scheduled for completion. After issuance
of an emergency adjudicative order, continuance of further commission proceedings to a later date will
be granted only in compelling circumstances upon application in writing.

491—4.48(17A) Contested case hearings before the commission. The commission may initiate a
hearing upon its own motion, pursuant to any matter within its jurisdiction.
These rules are intended to implement lowa Code chapters 17A, 99D and 99F.
[Filed 4/5/85, Notice 2/27/85—published 4/24/85, effective 5/29/85]
[Filed emergency 10/20/86—published 11/19/86, effective 10/20/86]
[Filed 6/19/87, Notice 5/6/87—published 7/15/87, effective 8/20/87]
[Filed 10/23/87, Notice 9/9/87—published 11/18/87, effective 12/23/87]
[Filed 11/4/88, Notice 9/21/88—published 11/30/88, effective 1/4/89]


https://www.legis.iowa.gov/docs/ico/section/17A.18.pdf
https://www.legis.iowa.gov/docs/ico/chapter/17A.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99D.pdf
https://www.legis.iowa.gov/docs/ico/chapter/99F.pdf

IAC 2/22/23 Racing and Gaming[491] Ch 4, p.19

[Filed 2/17/89, Notice 1/11/89—published 3/8/89, effective 4/12/89]
[Filed 2/16/90, Notice 12/27/89—published 3/7/90, effective 4/11/90]
[Filed 2/15/91, Notice 1/12/91—published 3/6/91, effective 4/10/91]
[Filed 12/6/91, Notice 10/16/91—published 12/25/91, effective 1/29/92]
[Filed emergency 12/12/91—published 1/8/92, effective 12/12/91]
[Filed 2/12/92, Notice 1/8/92—published 3/4/92, effective 4/8/92]
[Filed 10/30/92, Notice 9/16/92—published 11/25/92, effective 1/6/93]
[Filed 12/18/92, Notice 10/14/92—published 1/6/93, effective 2/10/93]
[Filed emergency 2/5/93—published 3/3/93, effective 2/5/93]
[Filed emergency 3/22/93—published 4/14/93, effective 3/22/931¢
[Filed emergency 4/19/93—published 5/12/93, effective 4/19/93]
[Filed 4/19/93, Notice 3/3/93—published 5/12/93, effective 6/16/93]
[Filed 5/21/93, Notice 4/14/93—published 6/9/93, effective 7/14/93]
[Filed 7/23/93, Notice 5/12/93—published 8/18/93, effective 9/22/93]
[Filed 7/22/94, Notice 6/8/94—published 8/17/94, effective 9/21/94]
[Filed 11/17/95, Notice 9/13/95—published 12/6/95, effective 1/10/96]
[Filed 1/23/96, Notice 12/6/95—published 2/14/96, effective 3/20/96]
[Filed 1/17/97, Notice 11/6/96—published 2/12/97, effective 3/19/97]
[Filed 4/10/97, Notice 2/12/97—published 5/7/97, effective 6/11/97]
[Filed 9/19/97, Notice 8/13/97—published 10/8/97, effective 11/12/97]
[Filed 3/6/98, Notice 12/17/97—published 3/25/98, effective 4/29/98]
[Filed 11/23/98, Notice 10/7/98—published 12/16/98, eftective 1/20/99]
[Filed 4/16/99, Notice 2/10/99—published 5/5/99, effective 6/9/99]
[Filed 6/18/99, Notice 5/5/99—published 7/14/99, effective 8/18/99]
[Filed 7/20/00, Notice 6/14/00—published 8/9/00, effective 9/13/00]
[Filed 8/18/00, Notice 7/12/00—published 9/6/00, effective 10/11/00]
[Filed 4/24/01, Notice 2/7/01—published 5/16/01, effective 6/20/01]
[Filed 8/22/01, Notice 6/27/01—published 9/19/01, effective 10/24/01]
[Filed 5/17/02, Notice 4/3/02—published 6/12/02, effective 7/17/02]
[Filed 7/18/02, Notice 6/12/02—published 8/7/02, effective 9/11/02]
[Filed 1/17/03, Notice 12/11/02—published 2/5/03, effective 3/12/03]
[Filed 6/6/03, Notice 4/2/03—published 6/25/03, effective 7/30/03]
[Filed 4/21/04, Notice 2/4/04—published 5/12/04, effective 6/16/04]
[Filed 9/7/04, Notice 7/7/04—published 9/29/04, effective 11/3/04]
[Filed 10/17/05, Notice 8/3/05—published 11/9/05, effective 12/14/05]
[Filed 4/21/06, Notice 2/15/06—published 5/10/06, effective 6/14/06]
[Filed 4/20/07, Notice 2/14/07—published 5/9/07, effective 6/13/07]
[Filed 1/11/08, Notice 11/7/07—published 1/30/08, effective 3/5/08]

[Filed ARC 8029B (Notice ARC 7758B, IAB 5/6/09), IAB 8/12/09, effective 9/16/09]
[Filed ARC 9987B (Notice ARC 9808B, IAB 10/19/11), IAB 2/8/12, effective 3/14/12]
[Filed ARC 0734C (Notice ARC 0604C, IAB 2/20/13), IAB 5/15/13, effective 6/19/13]
[Filed ARC 1456C (Notice ARC 1310C, IAB 2/5/14), IAB 5/14/14, effective 6/18/14]

[Filed ARC 2927C (Notice ARC 2801C, IAB 11/9/16), IAB 2/1/17, eftective 3/8/17]

[Filed Emergency ARC 4618C, IAB 8/28/19, effective 7/31/19]
[Filed ARC 5016C (Amended Notice ARC 4807C, IAB 12/18/19; Notice ARC 4617C, IAB 8/28/19),
IAB 4/8/20, eftective 5/13/20]
[Filed ARC 6895C (Notice ARC 6610C, IAB 11/2/22), IAB 2/22/23, effective 3/29/23]

Two or more ARCs
' June 19, 2013, effective date of 4.10 [Item 10 of ARC 0734C] delayed until the adjournment of the 2014 General Assembly by the
Administrative Rules Review Committee at its meeting held June 11, 2013.
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CHAPTER 5
TRACK, GAMBLING STRUCTURE, AND EXCURSION GAMBLING BOAT

LICENSEES’ RESPONSIBILITIES
[Prior to 11/19/86, Racing Commission[693]]
[Prior to 11/18/87, Racing and Gaming Division[195]]
[Prior to 8/9/00, see also 491—Chs 20 and 25]

491—5.1(99D,99F) In general. For purposes of this chapter, the requirements placed upon an applicant
shall become a requirement to the licensee once a license to race or operate a gaming facility has been
granted. Every license is granted upon the condition that the license holder shall accept, observe, and
enforce the rules and regulations of the commission. It is the affirmative responsibility and continuing
duty of each officer, director, and employee of said license holder to comply with the requirements of
the application and conditions of the license and to observe and enforce the rules. The holding of a
license is a privilege. The burden of proving qualifications for the privilege to receive any license is
on the licensee at all times. A licensee must accept all risks of adverse public notice or public opinion,
embarrassment, criticism, or financial loss that may result from action with respect to a license. Licensees
further covenant and agree to hold harmless and indemnify the lowa racing and gaming commission from
any claim arising from any action of the commission in connection with that license. This chapter applies

to a license to race or operate a gaming facility unless otherwise noted.
[ARC 4618C, IAB 8/28/19, effective 7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20]

491—5.2(99D,99F) Annual reports. Licensees shall submit audits to the commission as required by
Iowa Code sections 99D.20 and 99F.13.

5.2(1) The audit of financial transactions and condition of licensee’s operation shall include:

a. An internal control letter;

b.  Documentation that the audit shall be conducted by certified public accountants authorized to
practice in the state of lowa under lowa Code chapter 542;

c. A balance sheet; and

d. A profit-and-loss statement pertaining to the licensee’s activities in the state, including a
breakdown of expenditures and subsidies.

5.2(2) Ifthe licensee’s fiscal year does not correspond to the calendar year, a supplemental schedule
indicating financial activities on a calendar-year basis shall be included in the report.

5.2(3) In the event of a license termination, change in business entity, or material change in
ownership, the administrator may require the filing of an interim report, as of the date of occurrence of
the event. The filing due date shall be the later of 30 calendar days after notification to the licensee or
30 calendar days after the date of the occurrence of the event, unless an extension is granted.

5.2(4) An engagement letter for the audit between the licensee and auditing firm shall be available
upon request. The engagement letter requirement does not apply to the licensed qualified sponsoring
organization. Conditions of engagement for the audit shall include, at a minimum, the following
requirements:

a.  The auditing firm shall report any material errors, irregularities or illegal acts that come to the
firm’s attention during the course of an audit to the licensee’s audit committee or senior management as
required by the rules of professional conduct that apply to the auditing firm. The licensee shall report such
material errors, irregularities or illegal acts to the commission in a timely manner following reporting to
the licensee’s audit committee or senior management.

b.  The auditing firm shall inform the commission in writing of matters that come to the firm’s
attention that represent significant deficiencies in the design or operation of the internal control structure.

c¢.  The audit supervisor or an audit staff member conducting the audit must have experience or
training in the gaming industry.

d.  The auditing firm agrees to respond timely to all reasonable requests of successor auditors.

e.  The auditing firm agrees, if requested by the commission, to provide licensee management and
the commission with recommendations designed to help the licensee make improvements in its internal
control structure and operation, and other matters that are discovered during the audit.
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5.2(5) For a licensed subsidiary of a parent company, an audit of the parent company may be filed
with the following conditions:

a. The consolidated financial statements shall include in the supplemental schedule, or elsewhere
as determined by the licensee and auditing firm, for each licensee: balance sheets, statements of
operations, statements of cash flows, schedules of operating expenses and schedules of adjusted gross
revenue and taxes and fees paid to governmental agencies.

b.  Any internal audit staff assisting with the audit shall report any material errors, irregularities or
illegal acts that come to the staff’s attention during the course of an audit to the licensee’s audit committee
or senior management as required by the rules of professional conduct. The licensee shall report such
material errors, irregularities or illegal acts to the commission in a timely manner following reporting to
the licensee’s audit committee or senior management.

c. Al other requirements in this rule are met and included for each entity licensed in lowa unless
an exception is granted in writing by the commission (or administrator).

5.2(6) The annual audit report required by lowa Code section 99D.20 shall include a schedule
detailing the following information: number of performances; attendance; regulatory fee; total mutuel
handle and taxes paid to the state, city, and county; unclaimed winnings; purses paid indicating sources;
total breakage and disbursements; and the disbursements of 1 percent of exotic wagers on three or more
racing animals.

5.2(7) The annual audit report required by lowa Code section 99F.13 shall include:

a. A schedule detailing a weekly breakdown of adjusted gross revenue; taxes paid to the state,
city, county, and county endowment fund; and regulatory fees.

b. A report on whether material weaknesses in internal accounting control exist.

5.2(8) Internal control records, compliance records, marketing expenses, and supplemental
schedules included in the annual reports shall be kept confidential, as outlined in Iowa Code section

99F.12(4).
[ARC 1876C, IAB 2/18/15, effective 3/25/15; ARC 4378C, IAB 3/27/19, effective 5/1/19; ARC 4618C, IAB 8/28/19, effective
7/31/19; ARC 5016C, IAB 4/8/20, effective 5/13/20]

491—5.3(99D,99F) Information. The licensee shall submit all information specifically requested by
the commission or commission representative.

491—5.4(99D,99F) Uniform requirements.

5.4(1) Maintenance of premises and facilities. Each licensee shall at all times maintain its premises
and facilities so as to be neat and clean, well landscaped, painted and in good repair, handicapped
accessible, with special consideration for the comfort and safety of patrons, employees, and other persons
whose business requires their attendance.

5.4(2) Facilities for commission. Each licensee shall provide reasonable, adequately furnished office
space, including utilities, direct long-distance access for voice and data lines, custodial services, and
necessary office equipment, and, if applicable, work space on the boat for the exclusive use of the
commission employees and officials. The licensee shall also make available appropriate parking places
for commission staff.

5.4(3) Sanitary facilities for patrons. Each licensee shall, on every day of operation, provide
adequate and sanitary toilets and washrooms and furnish free drinking water for patrons and persons
having business on the licensee’s premises.

5.4(4) First-aid room.

a. During all hours of operation, each licensee shall equip and maintain adequate first-aid
facilities and have, at a minimum, one employee trained in CPR, first aid, and the use of the automated
external defibrillator (AED). During live racing at horse racetracks and while excursion gambling boats
are cruising, the licensee shall have present either a physician, a physician assistant, a registered nurse,
a licensed practical nurse, a paramedic, or an emergency medical technician.

b.  All individuals specified under paragraph 5.4(4) “a” must be currently licensed or certified,
including active status, in accordance with the requirements of the lowa department of public health.


https://www.leg